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Foreword ^ 



The Natsonal Instituto^f Education (IvIE), tcm^pizing tl» gap be- 
tween CiJtK3ti<MiaI fc$«tcft and ciassmom tcadiing, has char^ ERIC (Edu- 
cational Resources Infonnatimi Center) to ^ beyond its initial functions 
of gathering, evaluating, indexing, and disseminating infonmticm, to a &ig- 
oi&ant ^new" sesirice: information tmisformaticm and synthesis* 

The ERIC sy^eOT has already made availahie— thiou^ the ERIC Doc- 
ument Rcproductioo Service— much informattvt data, inclining all federally 
funifed research reports siuce 1956. However, if tite findings of specific 
edw^onal research are to 1^ intelligible to teachers and applicable to teach- 
ing, considcrabfe bodies of data must be r<»valurte4 focused, translated, 
and nK>Ided into an essentially different context Ra^ tteui reding at tte 
point of making reseanrh reports readily acc^ible, NIE has now directed 
the separate ERIC Clearinghouses to commission froto recd^iis^d authorities 
informats<^ analysis* papers in specific ar^. 

Each of th«e documents focuses. <m a conaetc educational need. The 
paper attcmpb* a comprehensive treatment and qualitative assessment of 
the publi^d and unp;i>isshed material trendi^ teaching materials, tte judg- 
ment €^ recognized experts in tte field, reports ana &din]^ frcm various 
national committees and commissions. In their analysis the authors try to 
answer the question, ^'Wh^e are we?"; sometimes find order in disparate 
approaches; often point in new dtrectiims. The knowl^lge omt^aned in an 
information .analysis i^per is a c«c^afy foundation for reviewing exi^ng 
curricula, planning new beginnings, and aiding t^^ teacher in now situations. 

Tl» purpose of this monograph is to acquaint^ ^visers, administrators, 
and "tedents with college student press law u it now stands }mtd on court 
dcdsiitis which have b^ made c<ni«ming studoxt {Hibliaticms and under- 
ground newsp^scrs. The book is not n%ant to* be predictive with r»p6ct to 
^ti^ law and the autiiors ans not giving legal advice. Rather, they focus on 
the implications of the court decisions with respect to the ri^ts and rc- 
^ sponsibilities of ^dents, advisers, and administrators, 

Bernard O'Donnell 
Director, ETdC/RCS 



Preface 



Freedom of the press as it applies to coHege and university student 
publications is often misunderstood or nnisintctpret^. Courts have 
established that the ^udent press is entitled to essentially the same rightias' 
the professional press, and those who woik with student publications — 
students, advisers, admanistfators, and others in related positions — have 
long felt the need for a definitive book enumerating pertinent legal cases 
and decisions by providing interpretive commmtary on ti^iese decisions. 

At its 21st annual conventkin ih St. Louis in Cktobcr/1975. the National 
G>unci{ of G>llcge Publications Advims tbmmissionc^ Dr. Robcn Tra^r 
of Southern Illinois University at Carbondale to prepare a comprehensive 
publication on college student press law< He asked Donna L, Dickerson, 
thch'^a graduate student, to collaborate on the work. 

The NCCPA Board of Direaors, at its October 1976 meeting, decided to 
issue a revised editibn and commissioned Dr, Robcn Tragcr and Dr. Donna 
L, Dickenson to prepare a revision after the June 1978 term of the United 
States Supreme Court. 

Special thanb for the first edition are due to Dr, Dwight Teeter, then of 
the University of Kentucky, for his consultatio^i on the manuscript, and to 
linda Reed, chen Coordinator of PubUcations for ERIC/RCS, for editing 
and producing the manuscript. Dr. J. William Click of Ohio University 
edited and produced the second edit ion. ^ 

Lil|ign Lodge Kopenhaver 
President, NCCPA 
December 1978 
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The American 
Court System 

For the purposes of discussing. coUe^ students' freedom of expre^on* 
American courts can fac divided into state md fcderai court systems. For 
federal cmuts, the tr^^level ccmrt, where a case Is fir* heard, is tte District 
Court. ITicre are approximately ninety Districf CcHirts pUced generally accord* 
ing to population throughout the country. Appeals from these courts go to 
the Courts of Appeals. There are eleven of these, each having jurisdiction 
over a certain geographical area. For instance, the Court of Appeals for the 
Se\'cnth Ciscuit has jurisdictiw over Illinois, Indiana, and Wisconsin. Dcci^ 
sioRs-made by the Seventh Circuit beosme mandatory precedents for Distr<'<t 
Courts in these ^es. That is, the District Cour^ nuisl foirow tl^ Seventh 
Circuit's decisions in cases with similar sets of facts. But decisions are man* 
d^oty prec^nts only for kiwer c«Ktrt$ in appropriate |urisdictic»is. Di^rict 
Courts outside the Seventh Grcuit do ntA have to follow Seventh Grcuit 
prei^dents, nor do otiter Grcuit Courts of Appeals, nqv do state courts. AH, 
courts in the coujatry must follow precedent^ set by^ the Supren^ Court of 
the United States, If courts do follow mandatory pRxedems ^w1k» Acy 
are expecte d ta» the higher court will reverse, tbc lower court's dedsiim (al- 
though in unusual circumstances appeals courts >*ill reverse their own prece- 
dents). 

Cases chat are<not mandatory precedents fc^ a court may Ik: persuasive 
precedents. While the Fifth Circuit, for iimance, need not foibw precedents 
set by the Seventh Circuit, or by a Distria Court, it may decide that the 
precedent is persuasive (though not mandatory) and follow that precedent. 

Thus, while most cases involving colle^ publicaticms have be«5 decidt^ 
a levels below t):^ Suprcn^ Court of the United States, they may be man- 
datory precedents for sork courts and p«suasivc precedents for all others. 



The First Amendment 
on jhe College Campus 



The: First An&rndmefU's guarantee cf freedom of speech and the prei^^ is 
now generally construed to n^an freedom of expression in mmy di£^rent 
forms and is one of the fundamental rigi^ guaranteed by the T^stitufion. 
The Amendment stat^ that **ConigresS shaU make no law . . . abridging the 

' freedom of spe&K or thc'prej'., - . a scries of decisicms. the Supreme 
CcHUt has held that the Fmirteentfi Amendn^t clearly protects a citizen's 

; Fir^ Amendment guarantees of freedom of S|Kech and press agaiifrt infringe- 
ment by sfaif c^cials. Thus, while freedom of expression for students is based 
on tKc; Fif^ Amendment, *thc*doctrine is tnadc mandatory for the states thrbugh 
the Fourteenth Amenditient^ section I, clause 2: "No State shall mal^c or 
er'^^rce any law which shall abridge the privileges of immunitses of ci^ii^ns 
of ttie United States; nor shall any ^ate deprive any person of life, iU>erty 
or property without due process of law, nor deny to any |%rsoi\ with|n its 
jurisdiction the equal protection Of the laws'* [Gitlow, 1925*^]. 

As a limitation on -governmental power, freedom of the press is not omfined 
to ideas which comply with present governmoit policy with which a m^ority 
of the population .agrees [Kingsley, 1959}, Justice Holmes wrc^e^JfJtherc 
is any principle bf the Constitution that *more imperatively calls for attach- 

' ment than any other, it is the principle of free th(«ight — not free .thought 
for those tvho agree with us, but frccjJom for the thought we hate" [United 
Stat», 1929, at 654-^655}, The Ameri^ system o( government must not 
allow suppression or .censorship of expression^ ev^ tlu^ugh it is hateful or 

" o^ensive to th<^ in power- or ^r<^gly opposed by the piilic [Cox, 196?*}^ 
Provided the expression is not libelous fNew Yoik Tirties Co., 1964; C^.vZ, 
1974} or obs<^e [Miller, 1973| or does not incite violence and lawleism^ 
[Chaplinsky, 1942; Brandenburg, 1969], there is a national comu.Itmt^t to 
th^ idea ch^^ public issues may be delved, and those debates may ir^lude 
sha^, sametima unpleasant attacks on ideas, opinions, and public c^ciab 
[New York -times Co,, 1964; TerminicUo, 1949}. 
Freedom of tl^ pre^ has also been extended to dtstribi^ing, writing, and 

* For ihe full citations for all cases disciissed here, see the Lisc of Cas«. 
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prinling [Tdlcy, I960; Tucker, 1946 j Lovdl, I93w as well as to ihc right 
to a-ccivc and to read informiticKi and opinions [Stanley, 1969; Laniont^ 
1965; Thonus, 19 «J. 

Freedom of e^pres^ion and freedom of pa^ arc nowhere more important 
and worthy of dtfaise than in colleges and uni\eni|Cies. Universities are seen 
as tlw training ground for democracy, and "to impose any strait-jacket upon 
the intellectual^ fcaders in our colleges asd universities would imperil the 
future of our nation" [Swee2y/IV57}, This view of American education has 
flourished in case after case and has become the starting line for extending 
constitutional guarantees to students .on college campuses, 
. Courts have held that :hc Constitution applies to all persons, including shi- 
dents, and when a public institution denies constitutional rights, a student 
has a cause of action under che Fourteenth Amendment [e.g., West Virginia, 
1943; Tinker, I969J. As Justice Abe Fortas stated in Tinker, uvc leading 
case extending constitutiooal rights to students, "It can hardly be argued that 
either students or teachers shed tlieir constitutional right to freedom of speech 
or expression at the schoolhouse gate" {Tinker, 1969, at 511}. Students enjoy 
the same constitutional protections as c^lier citizens, and a state may not 
impose limitations on these 'p«^cctions as a condition to attending a state 
university [Dickey, 19671. In numerous cases. schooKofficials and adminis- 
trators have been forbiddi n to censor expression which they dislike and have 
been constantly reminded that they arc not the "unrestrained masters of what 
they create/' having no power to tell a student what thoughts to communicate 
(Antonelli, '970j, 

Vi'hiie freedom of the press is stronger on, the university campii than 
on the h gh school campus, that freedom is not aii^lute. In fact, freedom 
of the press and freedom of expression can give way to several administrative 
wnsi derations, TTic landmark i^tcision granting cons«^itutional protection Jo 
thh student press, DicJtey v. Alabama Slah Board of Education [1967], 
enunciated the major qualification. At Troy State College in Alabama, student 
editor Gary Dickty wrote an editorial critical of the ^atc governor and legis- 
lature, 'fhe editorial was in response to crittcisfn. that a campus magazine 
received after publishing quotations from such diverse .persons as^ Bettina 
Apthekcr, an avowed Communist; black power advocate Stokely Carmicltael; 
and former Army Chief of Staff General Earl Wheeler. Members of the 
Alabama legislature contended that the college should not have allowed the 
niaga^eine to be distributed. Framk Rose, presidont of the University of Ala- 
bama, supported the publication and was- criticized for his support. Dickey's 
editorial supported Dr. Rose, but the newspaf^r^s faculty adviser refused 
to allow publication. Dickey then asked Troy State Presid«)t Ralph Adams 
about publication and was told that Troy State had a nile forbidding edi- 
torials which criticized the governor or legislator. Adams' Rule, as it later 
became known, said that b^ause the college was a pjbl'ic institution owned 
and operated by the state and because the governor and legislature were 
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acting for the state as owf^, tis^ could nut be critida^. A^anis said editorials 
Uudatoty of st^e canals werr acceptable. ^ 

Diciu^ was given an article^ "Raising Dogs in North Caioiioa,'* as a sub* 
stihite for the editorial. Dickey hrfused to nm the substitute and left Ihe 
editorial space blank with t^ word *'Caisored'* writtm diag{^aily airross it. 
During the summer,^!^ was infon;^ that would not be albwed to ^ 
'rater Troy &ate during th9 fail cm the grounds of **wiUfuI and deliberate 
snsubordimtioa/' In this sigmficam cast for studem press freedc]«n,'the Dis* 
trict Court (]uc»ted from a case cited with approval in ThiJker in stating that 
'*state school officials canned infringe on tbm students' right of free and 
unrci^cted expression • • « where e^cercise of such a right does not mate- 
rially and »ib^antiaily mt^^fere with requirements of appropriate discipline 
in the operation of the iclujol" [Dickey, 1967, ^ 618, quoting from Bumside, 
1966, at 749}. 

Thus, ^'material and substantial tnterferenoe" is a qualification (or free- 
dom of die press on university campuses, ju^ as ''dear and present danger'' 
is the sigoal for ^tuorship ir. die public press. 

In a second case involving a a>Uege public^on, ^dents ^ Fitdiburg 
(Mass.) State G>nege tried to reprint an article, "Black Moochie/' written 
by Eldridge Cleaver. The article was censored by the school president, who 
also ordered that all future editorial material for tl» newspaper be approved 
by an editorial board made up of f^lty mmbers. While the Di^Ct Qmrt 
held that such an advisory board constitttfed dir^ and unconstitutionai prior 
restraint on expression, the opinicm noted th^ freedom of the press is not 
absolute. F ^e speech, the court said, does nc^ meat, unrestricted speech, and 
the rights of students "may be modified bf leguladons reasonably designed 
to adjust these rights to ^ needs of the school fflvironm&it" lite '*needs" 
were defined as ti^ school's dbligation to **nuintain the order and discipline 
necessary for the success of the cducati(mal process'* [Anton^lli, 1970}, Thus, 
if a school-supported public^son infringes on tte order and discipUn* of the 
campus, cens(^^ip will be allowed. • 

Most school o^dals are not willing to wait until disruption occurs before 
censoring publicati<ms. Instead, most censorship is prior r«^aint basc^l on 
a fear of some future and potentially violent disruf^ion* The courts, how- 
ever, have taken a second lo^ at these .soothsayer activities by administrator 
and have been unwilling to allow an unfounded fear of disru|:^on to account 
for unharnessed cen$o»hip. For eieample, a/ter officiab at Texas Tech Uni- 
versity prohibited circulatKm of a student organi2ation's news|^per, the court 
said it was not em^gh that sclu>oi administrators antiqpated ^ possibiii^ 
of some disruption, saying that an unfounded fear of disruption cannot over- 
come the First Amendment guarantee of free ejcpression [Giarming Club, 
1971]. 

Even if there is no substantial disruption or threat t5 ti« discipline suid 
crder of the campus, the state may regtilate "to some degree the form of the 
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ttpres»on fostered" [Anloiurlli. 1970}, In cihet wcmis, ccttiun ndi^ and 
regulations may be permitted as long as the> ai^ not iitip^ed arbrtfariiy and 
ate confined to th: e:xpre&iiion of ideas. For example, a untversitjf may 
promulgate rules as to tin^, place, and manner of distribulic^ of a puWi- 
cation [Tuikcf, 1969, Healy, 1972]. Any regulatory action a univci^ity takes 
must be a nondiscriminatory application of reasonable rules govcrmn^ con- 
duct, and not governing othenvtse protected cmitent of a publication. 

Student ncvi*spapers are further restricted in that the Firrt Amv'ndmeni is 
not absolute anywhere, for even the public press must legally answer wl^i 
^ it publishes Ubel and ofc^asnity. Although tlje courts have consistently defcndcc 
the press s right to participate in **wide open and rc*^ debate" on topics 
of public interest, that right is always tempered by the state's interest in the 
individual's right to be free frop? ridicule {Gertz, 1974}. Hie courte have 
also consistently li«ld that <rf>^::enity is^ not piotcci^ fc^ the ton^ituticm 
[United States, 1957}. / 

While rules for censorship on che campus have been narrowly dtawn and 
any form of censorship carries with it a l4avy presumption a^^nst its consti- 
tutional validity, the campus press does not entirely enjoy the same freedcnn 
given to the privately owned press. 

In a case involving a segregaticKiist edito/ial written by a student at North 
Carolma Central University, a federal District Court stressed that "the proper 
remedy against censorship is re^raint of thi; censor, not iuppr^ion of tl^ 
press" [joyner, 1973}. One of the best ways to restrain censors is for them 
td have a clear undcrstariding of the puiposc of ti^ press on campus and its 
benefits to the educational syb^em as a whole. The courts have been wilUng 
to lode upon the campus as a uniqi^ place in our society where ideas arc 
^ bom, nurtured, and brought to Maturity. The nourishment of such ideas 
comes in the form of unrestricted teaching, learning, and expr«sion, for, 

one court said, 

[N3o field of educaiton is so thoroughly comprehended by man that new 
discoveries ciflriot yet be made. Teachers and students must always remain 
free to inquire, to study and to evaluate, to gain new maturity and under- 
standing, otherwise our civilization will stagnate and <?ie. CSweeiy. 1957, 
at 250J ' 

Restricting freedom ^f expr«sion and imposing restraints not <mly violate 
the basic principles of aadcmic and politial freedom but also severely ham- 
^ — ^r the ipivcrsit) *s educational goals. 

Thd relative a^ and maturity of ^udents is also a si^ificant factor in 
extending the Constiturita: to the college campus, 'The university setting of 
college aged student being w^osed to a wide range of intellectual experi- 
ences creates a relatively mature marketplace for tte interchange of ideas" 
[Antonelli, 1970. at 1336}. One of the principal functions of the First 
Amendment is^\he invitation of dispute and the exchange of provocative 
viewpoints [Channing Qub, 1971}. 
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Many of these *'pfovoca£ive" m: not liked by school c^icials. Never- 
theless, courts have held, **[t]hat die kngua^ is annoying or incon^i'mtent 
is not the tei^. AgfecaK*nt with the content or manner of expression is trrele^ 
vasU; First An^dn^t freedoms are not confined to vicsvs that are conven- 
tional or tlKsughts endorsed by the majority** [Qunning Club, 1971, at 691}- 
Some of the ideas not liked are those dealing with socia! issues such^as twcc^ % 
abortion, or religion; ol^ccnitics and indecoit language; criticisms of admin- 
istrators; and radical or militant ideas. The reasons foif dislike of such matc- 
-rial are varied. One college president has said that a ^dent publication 
supported by ^ate funds has no rig.^ to **reflect discredit and embarrassment 
upon the university" [Schiff, 1975], 

Doubtless, this phiiosophy is mandatory for administrators, bid the ptoblem 
probably goes murri deeper than academic duties. For instance, attacks on 
local issi^ such as, dii^uutination or police activities will tend to alienate 
local sources of revenue and to lose the ccmimunity's good will. Discussicm of 
sexiial matters and use of vulgarities arouse the ire of the alumni — a pot^tial 
source of university funds. And criticism of ut^ politics and militant view* 
points 'tend ta alienate the ^e legislators — the primary ^urce of ijtate uni* 
veisity funding [Greenfield, ISJSd*]. 

The first ^x>urt decision to ext^d constitutional rights to campus news- 
papers involved neither obscenity, severe critidsm of the administration, nor 
even militant or radical ideas— only 'criticism of the governor of Alabama 
[Dickey, 1967}. Some newspaper ccmtent, however, is not so tame. At the 
Uni^xrsity of Marjrland, a stud^t publication was designed with a cover 
depicting the burning of the American flag. The University president and 
the s^te attorney goieral felt that this action violated a Maryland law, and 
the printing was stopped. A federal District Court said that e\'en under the 
doud of criminal pn^ecution, University ofBcials could ^pply ^ ^atute 
unconstitutionally just because they feared prosecution [Kom, 1970}. 

While the courts have stated that administrators musf formulate r^sonablc 
regulations which do not imping on i student newspaper's First Amend- 
ment rights, they have been vague as to ju^ what constitutes * 'reasonable- 
ness." A great deal of latitude in regulations has been allowed, and admim 
istrators may control behavior **whicfa tends to impede, obstruct or threaten 
the achievement of educational ^>als'' [Goldberg, 1967}, The forms of admin^ 
islrative omfrol are numerous* ranging from restriction of funds to discipU- 
mury action against sMdent editc.i. A new trend has developed wherd>y the 
students themselvel are wielding a great deal of power in centring publi- 
cations. Student newspapers receive funding from a variety of scHirc^; in many 
lar^r universjties, funding corner from mandatory student activity fees, in tiKr- 
ory as well as in practice, it is posilible for the student government to kill 
a student newspaper by re^rictlng fm^. No court has yet nilcd on whctlwr 
this pra^ice is unconstitutional. 

• Citauofii in bold type refer to entries m the btbliogrtphf . 
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In most cases it is the administrators who cut funds. At North Cticlina 
Central Universjt>% administrators stopped newspaper funds pending agree- 
ment on editorial stifsdardji. They announced that if no agreement could 
ix reached, tl» paper would be suspencfcd indefinitely and a new campiiit 
paperr sponsored by college officiab, wouH be established. The Court of 
Appeals for the Fourth Grcuit waUd not condone sikJi action: "Otisotdhip 
cannot be imposed by asserting any fonn of censorial oversight based on the 
institution s powr of the purse" [Joyner, 1973. at 461 ; see also Arrinctoo. 
1974; Vecd. 1975; Lacy. 1973}. ^ 

A more common form of administrative contnd is refusal to print or dis- 
tribute a particular offensive edition of a publication. This is ca^ to accom- 
plish when the printing and distribution-are handled by the university. It may 
also be difficult for students to get material published if printing is done 
off campus, because the printer may fear community pressure and the loss of 
other university printing business. 

Although most of the material contained in this boc^ deals with school- 
sponsored publicati<»s. the Supreme Cpurt has held that off^ampys news- 
papers receive the san«: protection from administrative controls that on^pus 
publications receive [Papish, 1973}. Howe vr, administrators may make wa- 
sonablc rules and regulations as to the time, place, and manner of distribution 
ot off<ampus publications and may take permissible st^s ^o prevent substan- 
tial interference with campus or^r {e.g.. New Times, 1974; Gay Sudcnts. 
1974}. 

In order to avoid the possibility that unwanted material will get into a 
student newspaper, administratons and schools of journalism are fond of 
setting up an adviser or review board 4o oversee the publkation. A federal 
iJi^rict Court has said that wj^n such a review -btmd or adviser acts u an 
approving or censoring a^t, it is clearly a usurpation of the- First Amend- 
ment (Antonelli, 1970}. However, if they Only advise and review, this appar- 
cnUy IS legal. Subtle pressures, though, can quickly diange an "adviser" into 
a 'censor." - , 

Many ^f.these administrative controls can. be used in concert, as occurred 
at Fitchburg (Mass.) State College; where the president not only refused to 
pay for the printing of article he felt were indecent but also established an 
advisory board to oversee future publications [Antonelli, 1970}. Similarly, at 
Troy State University in Alabama, an editorial aitkal of the governor was 
not only censored, but the editor was refused readmission to the school, the 
court in Dickty (1967} said that "sine! this state-suppotted institution did 
cfcct 16 operate the [student newspaper} and did authorise Dickey to be one 
of its editors, they cannot . . . suspend ot expel Dickey for' [this} conduct." 
Suspension, non-tcijmissiofl, probation, or firing are common tools used to 
make an^xamplc of the student to those who might try similar activitkf . - 
The OHirtef have held that once a oniv^ity has established a Mwsjaper, k 
'ts^f not then place limits upon the use of that forum which interfere with 



13 



Tbt Firsi Amei^Jm^nt 7 



protected speech'' and which are not jus^fied by an omriding state tnter^ 
est in avoiding material and substantial interference with campus dtsciplin^ 
[Tfujiiio, 19713. 

Atthaugh luurts in recent jears have esttended constituticmal guarantees to 
^doit newspapers at public universities, this extension is nc^ compkte. 
School newspaper* still do not enjoy the full protection oSered the ^iblic 
press« Tlie primary rca^m for the failure to eict^d fuU protection is tl^ 
courts' reluctance to step into the academic world. While such cases as Dickey 
and Antonelli have limited sanctions administrators may use to suppress rfu- 
dent pubiicatic4is, there is ^ill much vague and indefinite language in the 
rulings. NjC^title some restrictions can still be legally imposed, many adminis- 
trators c!ioose to fore^ legal confrontations. By applying subtle pressures 
at scnsi ivc points in the operation of a newspaper, administrators con be 
omnipote^-^t, although by doing so th^ violate the spirit of the law. 



Colleges and 
Student Publications 



Section 1 of Uk! Fourteenth Ame^^Ilncnt protects individuals against ac- 
tions of* the state which oeny tton due p^>ocss and equal prt^^on of the 
law. Puhiic college administrators, acting as arms of the ^ate (Ht^r, 1969; 
Bazaar, 1973], can no more abrid^ students' freedom of esqpiesskm than 
can other fe<kial or state govcrcunent officials, with the important proviso 
that communication whidi imtcrially and suhstaotialiy dismf^ the educa- 
dooal process pr(^>er!y can be curtailed and punished [Tinker, 1969]. How- 
ever^ the Supreme Court has said, *'[A coile^, tcting] as ti^ in^run^tality 
x)f the State, nuy nc^ s^^i^ct speedi . « . simply because it finds the views 
expressed by any group to be abhoitent ' (K^y, 1972, at 1B7'188]. 

The Fourteenth An^dmcnt is not all-indusive, bep^ise it does ncrt pro- 
tect ihe individual against pmaie action s Only wl^ st^ action is in- 
volved do constitutional protections come Into play« This **^te action" 
doctrine is buttressed by the Gvii Eights Act of 1871 (42 U^.C sec. 1983), 
which creates a cause of actic^ against any state oBtcial acting under colc^ 
of state law wIki subjects ''any citizen of the Unitea S^es . « . lo the d^riva*^ 
tim of any rights, privilege or immuniti^ s^^ti^ by the Costlstib^Qn.'* 
ThuSt the editor of ^ newspaper on the campus of a university will 
have a cause of action against an adminiitrator, faculty mendber^ or staff 
member who refuses to zUcm publication of^ for example, an otherwise 
protected editorial. If ti^ material in ^i«:$tioti did not cause material and ' 
substantial disruptioa on the cam|niSf ^ courts in most inrtanc^ would 
uphold the student's rights. 

The reasoning which allows the state action doctrine to apply to st»te col- ' 
teges is that the emploj^ i>f university^ such &s ad'^unu^ttah^rs, or 
faculty, are agents of the stat^; when partidpating in an acti<^ involving 
osisorship, they are for all times and purpc^es the state [Tinli^er, 19692* 

Public Universities 

!n CQosiderisg tl»^ ammmt of prot^tion student joumaxists bive or die 
constraints administraton at fmblic universities can prc^rly impose cm tl^m. 
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it is tnstfuctivc to cocuuder the wap in which coUe^ studmt jHsblkatsms are 
gcneranf organized. One sicfucturt is a labonUoiy publication, mic that is 
part of a formal classnxKa situaticm. In thir case, one integral purpose of 
the publiation is to act as a vehicfe for 'practicing'* Avhai is bught through 
classroom instruction; thus, material is usually carefully scn^ized by a 
faculty member before publication. In a ^ond structure, the puUication is 
free of most formal cL^room involvement but im faculty monbers in key 
editori al pos'.dons. Here too, the oiaterial is reviewed by ncNti-studaits before 
publication. Third, tlK structure may be built arcmnd an adviser; faculty or 
. ^0 membm whp assume this role have varying degrees of omttfl over 
publications* in different in^itutions. Fourth, a student publicaticm may be 
affiliated with an academic departimnt, usually journalism. In this arrange* 
ment, there may Ik? a public^ic^s board empowered to appoint and rcnKsvc 
studi^t editors, with faculty members and even admini^rators sitting c^, 
the board with students. Generally, ^dent editors are relatively free to nwdce 
deci&icms on ti^ir own. While the board may srt brc^ policy, material is 
rarely reviewed by oth^ than students before publication. Finally, some col« 
le^ student publications are considered indepmdent. These may actually be 
incorporated bodied working and printing off-campus, doing no more than 
gathering material and distributing on the campus. Few such publications 
are truly independent, most having some financial (institutional advertising, 
free office space) or c^er (facuky sitting on the board of directors; con- 
nectiiHi with the college [Ingelhart^ 1973}. Tlie tsrtwt to which control of 
copy Ly non-students may be violative of ^udents* First Amendment rights, 
insofar as court decisions shed light on the cjuestion, is discussed in later 
chapters (''Administrators as Censor" and **Adviscr: Teacher or Censor?"). 

One couft has .attempted to deSne the function of a public coUe^t news* 
paper. In answering the contention of admini^rators that a student paper 
was "a journalistic experiment and [an] *educaticmal exercise* and (there- 
fore] not a newspaper as tli« term is generally known," a federal District 
Court said that school newspa|^ "meet the gcneml definition of newspapw' 
as a *paper printed and distrilMated at stated intervals * . « to ccmvcy f»rws, 
advocate opinions, etc., now usually containing^ also advertisements and c^her 
matters of public inti^est* " [Lee, 1969, at 11Q0}« A somewliat diifeient 
view t f a private college paper was taken bf a New Jersey court which called 
lli« Da/iy Pfiftcfioman * a newsp^r primarily for the stunts and faculty 
of Prinoetoii University. Merely to compare it with such newspapers as tte 
New Vork Times [or] th^ Philadelphia Jnquir^t is to demonstrate the 
diSbrence. The Dmly PrhKetonsan % in tli^ vems^ukrt a 'house organ,' 
having a limits app( to its particular constituency. It is decidedly not a 
newspaper of general circulation" [Freedman, 1975, at 153-151]. 

There is little argument that ^ college is m>l the pubUsI^r of dearly in- 
dependent student papers and ma^zines. However, many college admints- 
ti^tors bdieve that the school president or bcmx! of trustees is indeed the 
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{mbliiihcr, with the powm mi^rait di^in, of fnUiUcations of^izcd in the 
othci ways died above. It is contttidcd here, to the cont)rar>% that defini- 
tion of "publisher" used by privately owned publications cannot apply c»i 
public college campuses. A publisher has at least thiec lesponsibiliti^: (I) 
control over a pubiicatitm's contents, including power to remov^ an editor 
because of a disagreement regarding content; (2) ccmtrol over a pufaltc^Eicm's 
finances; and (3) liability for a publicaticai's mi^es, for example, inva- 
sions of privacy or printing of actionable libel. With the possible w^pticMi 
of laboratory publications, in e*t« h case, as will be discussed in dctaU tim>ugh- 
out this book, a college's powers arc nc* analagous with thc« of the pub- 
lisher of a privately owned newspaper or periodical [Ti:ager, 1975}. 

Specifically, in terms of content, a?llegc ^dents gijoy the same First 
An^ndment protections from {^vemmental interference with their freedom 
of expression as do other dti;^s; they do not celinquish those rights as a 
addition precedent to school attendance. The Fourteenth Amtadmait ap- 
plies to all state educational institutions — which opiate under the ooloc of' 
state law— and prefects tl^ rights of students against unreasonable rules and 
regulations, including restricticMis against freedom of the p^ (Trager, 
1974; Kramer, 1973}. The Supreme Court in Tinker fl9693 held that 
'*^dents and teachers do not shed their constitutional rights to frccdcwn of 
speech or cxpi^ion at the schoolhouse gate/' For ^deots as well as other 
citizens, these rights are nc^ absolute. Certain le^rictions are allowed in the 
interests of others and of society' generally; these will be discussed in later 
sections. However, while a publisher of a privately owned newspaper or 
periodical could at his or her whim stop di^ribution of a certain edition, fire 
an editor, or ask to approve all copy prior to publication, judicial decisions 
strongfy indicate that such actions could not be taken regarding the student 
press in public colleges unless highly unusual circumstances existed. 

Similarly, a privately owned fHiblicatlon might have funds withdrown by 
tl^ publisher for any reason; the publisher might even disband it. However, 
while public colleges are under no affirmative obligation to establish a ardent 
newspaper or magazine [Joyner, 1973], once established it may be per- 
mancntly discontinued only for reasons not ctmnccted with First Amend- 
ment owisiderations [Joyner, 1973; Antonelli, 1970}. Additionally, unlike a 
private publisher, supplying financial aid does not give univctsity oflBkrials 
power to place limitations on the 'use of the very publications tl^ have 
cstaWishcd [Trujillo, 1971}. 

Finally, as will be discus^ in a later section, it has beoi argi^ th^ 
college and university officijds may be significantly less liahfc for torts com- 
mitted by a student publication than is the publisher of a friv^y owned 
newspaper or periodical [••Note/' 1973]. ^though several administrators 
have been named as defendants in tort ac^ifiiis, in no reported case has an 
administrator personally had to pay damage and only ri^ly have dama^ 
been paid at all [Stai^ey» 1972}. 
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Private UniverstHes 



The line oi reasoning which appli^ the ^ate ^xXion Hdctrine to puUic 
schooU does nc^ apply to private institutioiis, since oHuts have rH« Icmnd 
**^ate acticm" to be involv^ in smrh ca^ A private school is not acting in 
the i^ead, as is a publicly fan<{edi colle^, and tl^refbre by cfefinition 
cannot violate 4te Pint and Fourteenth Amendment' proscriptions a{,ainst 
abridging freedom of exp^^cm« The student attending a privafe.coUege is 
denied constitutional protecttim against abridgments of freedom of expression 
while on ounpus.^The sdiod kself would be tte final arbiter in sudi private 
actions (unless a contract has been aimd^), and the Fourteenth Amend* 
ment would be domjutf. ^ 

During the canipus tumuHb of the late 1960s, ^dents at private oniver- 
sides tried to find seme state action within tlu: portals of tSie private school 
They argued that ^e action manife^ed itself in such state activities as 
Khohrships, research grants, and tax eKonptions [e.g*^ Grosser, 1958} . 
Students also used Ite argument that the private university by its very nature 
is endowed with state action because it performs a state function — education. 
Such an argumeiU has been successful in the area of radal discrimination, 
but it has been lei»$ successful wi^tc First Amendm^t rights or disciplinary 
action has been inwived [Powe, 1968}, Jurti^e William Brennan s&ted the 
purpose of tl^ si^te action doctrine in racial di -^crimination cases: 

Tl^ state action doctrir^ reflect the profound judgment that demali of equal 
treatment* and particularly (glials on account of race or col<^» are singularly 
grave when government has or shares mpmitbility for them. « • « Something 
is uniquely amiss in a society where ti»? government, tte authoritative or«^ 
of community values, involves itself in racial dlscriminaticm. « • , This court 
hks condemned significant state iovolvemeot in racial disaiminatsoo, however 
subtle and indirect it may have beea aud whatever form it may have taken. 
{Adickes, I96t. at 190] 

The proc^ of finding state action for radal purpc^ has been so oicom*- 
passjog that the Court admitted that "only by sifting facte and wei^ihg 
circumstan^ can the ncmobvious involven^t of tl% state in private OHiduct 
be attributed its tn» ?f^ificana" [Burton, 1961, at 722}. 

Private sdKids are considered vital parts of An^ica's pluralistic society 
because ti^ provide a diversity t!ut govemn^ cannot aiwaj^ provide. 
Courts fear the widespread eflfe^ upon the sndepencknt c^tic^ of a pri- 
vate university whidi wmiid result from a finding of i^ate action {Grosser, 
196S}, M % result, in case after case involving private scbc^^Is, the courts 
have paitidpaied in an ad b>c bakndng of d^ process rights agairut tite 
necessity of a private system 6f education and have always found ^ balance 
lipped in favor of fte private nature of the universities. 
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In GfossMf V. Columbia Unipefsity, a Distnu Court refected ihe €Onten<«* 
tion that because tte University educates peopfc Columbia perfonm a rfate 
function. However, the existence of two otter factors may establish state ac- 
tion in private colleges. First, there must be a ssgnificant involvefoent of tf^ 
state with the school, so that it is seen as a joini partici|^nt in the school 
This involvement usually com^ in tte foma of * sui^antial * finandai aid. 
Such aid must come directly from the state, not the federal govemn^fnt, in 
order for the Fourteenth Aircndment proscription againrt *'statc action" to 
be applied. Colleges suid universities nuy receive considerable federOi* or 
private monies, but little state aid. Hence, it is difficult to find ^'subrtantiaJ'* 
financial aid coming directly from the ^ate itself. However, receipt of state 
aid, in itself, is nc^ enough to make the school an agent of the state, H^ic 
must alw be a showing that the state has gone beyond financial aid and, by 
actual use of its governmental power, has promulgated the rule or ttpsh- 
Hon challcnge^J. In other words, tte state ipust be involved directly with the 
activity causing the injury: 'The State action, net the private action, must 
be *he subject of the complaint" [Powc, 1968, at 81}. 

Such a nexus between the state and the sp^fic injury is unlikely btotuse 
state legislatures have traditionally refused to interfere with the administra- 
tion of private universities. 

There are no reported cases involving a private university which directly 
confront the problem of tht First Amendment and the private college news- 
paper; however, somt recent disciplinary cas^ will show why state acticm is 
an almost insurmountable barrier for the ^dent at a private university. 

In April 19(>8 riot occurred on the campus of G)lumbia University. 
Subsequently, the students involved sued in fcsieral omrt to ^op the disci- 
plinary action being taken against them. Using the Fourteenth Amendment 
. and section 1983 (Civil Rights Act of 1871) as the basis for their suit, the 
students contended that the disciplinary action against them was state action 
which denied them their constitutional rights of a^embl)', speech, and peti- 
tion, Tl«: students argued tktt the receipt by Columbia Univefsify of sub- 
stantial amounts of federal and state aid and tte p^ormance 1^ the Uni- 
versity of the public education function constitirted state ^on* 

The District Court rejected the contenticHi pri three grounds. Firsi, only 
20 pert-ent of public monies ccme from the state (the remainder was federal) ; 
therefore, there was minimal siaie involvcn eiit. Second, tte court held that 
the receipt of sute aid in itself was not enough to make the University a 
itate agent. Third, tlK? plaintiffs were unable to prove that tte disciplinary 
^ion under qi^ion was promulgated 1^ the rtatc {Grossner, iy^S}. 

Oftentimes tb? relationship betwo^n a private university and the ^ate is 
not clear^ut, as is seen in a case coming ou*^ of Alfred Univmity in New 
York. Alfred is composed of four colleges, i*^ ^itng tte New York State Coir 
lege of Ceramics. The CoUep of Ceramics was established 1^ the ^ale le^- 
lature, which also decfccd that Alfred University would administer the ooUege 
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for the a^tc Tl^ aim three college are private. In 19^7. seven studtats were 
$uspaidc4 {ftm Alfred University for dimubtng an ROTC {la^uie. Four of 
ihc students were (torn Jile private Liberal Arts College a: d ftirec were from 
the Coliej^e of Cerar ics. The students »ied for readmissicm^ bit ttedse was 
dismissed in federal District Court for lack of jurisdictic^. On app^» tlu; 
Court of Appeals for the Second Circuit separated the Ceramics College stu- 
dents from the Uberai Arts students^ saying tlui^ the latter enjoyed no Four- 
teenth Amendment protection. The iudgc said that ths state aid to the private 
colleges was small gind that the state'% accreditation an^ degree ^gulations 
were not the cause of iojmy. The ^dents from the Liberal Arts College 
had faded to prove that the state was involved with the activity causing the 
mjury-— the disciphnary codes, Tte court further held that althcnjgh ^ate ac- 
tion was found for the College of Ceramics, the ceramics ^udents were not 
deprived of any rights, since the University's guiilelincs on demonstrations 
weie re^jsonabk. 

B^ore state action could be foynd for a stud^t newspaper on a private 
campus, there would have to be a showing of a substantial financial tie be- 
tween the state and the university. After such a relationship has l^n found, 
it must then be ascertained whether the state itself had any part in formulat- 
ing the rule under qu^ion or was involved with whatever form of censorship 
was being used. In mo^ mstances, sudi a connection will not exist, and the 
students who believe their constitutional rights have been infringed will have 
to hck elsewhere for rdief * 

The altenutive for the student or employee who has been deprived of 
certain rights is the common law doctrine of contracts. The common law has 
. long recogniaed the sanctity of contracts between private persons, and comts 
are bound to uphold contractual rights. Hie contract theory as applied to the 
student and private university states that when a ^udcnt pays tuition at a 
private institution, he or she is agreeing to abide by rules and regulations 
specified in ^ sch ol catalog* In return, the university agrees to provide 
those services and facilities explained in the catalog [ WUkinMn & Rolapp, 
1973; Greene, 1969}. Although the contract theory has not been fully ac- 
cepted by the courts^ it i^i a possible avenue for redress. For students at a 
private university who ate concerned about censorship of their pubiicatttms, 
the best ccmrse of action is to be familiar with what the school catalog and 
departmental materials say about operaticoi of the newspaper and pericxlicals. 
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The Sitprcsoe Couit in Near v. Minmsaia {1931} said expressioD can losxt 
its Fint Amendment {Section ii It is libelous, <^j6(^e or sfgmficantly 
detrrnxsotal to actional ^imty (New York Times Co.* 1971 ; Or^amaeatioa 
for a Better Austin, iPTl). Courts have Iwld that student publications can 
also lose their con^iti^onai protecticm xnatemlly and subtantiaUy inter* 
fering with the educational pnicess. Tinker Des Moines Independent Coi^ 
mtmiiy School Districl [ 1969}, the tmidistcme for nK>st rtudents' cases, 
adopts language from tl» Fifth Grcuit, whidi Invalidated a regulation pro- 
hibitjug the wearing of "freedom Inittops" by black ^d«its m a Souttem 
high school, SdK>ol o&riais were unable to prove dimiption resulted because 
of the stufknts' actions, and tl^ ccntit laid <k>wn the rule that is the ^andard 
against which stu<knt actions are measured: 

[Sci»xd administraiors] cannot infringe tl^ students' right to free and luj- 
restricted ea^ression as guaranteed to thm un^ the First Amradment to 
the Comtitution« wl^re ^ eacercise of such rights . , , [does] not materially 
and substantially iotcrfwe with the requirements of appropria^ disdpline 
in the operation of the scIkjoI. [Burnside, 1966. at 749] 

It is significant that in a scccmd case d^ded by the same ^rt of Appeals 
on tiw same day school c^Sciab were upheld in spending ^dents wearing 
"freedom i^ittons" because ttey attempted to force i»ittem$ on other student 
and created what administrators described, and the court uct^ti^ as ma* 
terial and substantial disruption [Biackmrll^ 1966}. 

The Suprenw Court in Tinker [1969} left room ^ for admir>istratoA^ to 
ccmtro! disruptive or potentially disrup^fv* expression, sudi as that wotaio- 
ing words which on their face *'indict injury or tend to incite aanmmediikte 
breach of the peace" {Chaplinsky, 1942} or which ''have all the effcst of 
force" [Near, 1931}. Most recently, die Court reinforced the right of the 
i,:, ^e to abridge tlw freedom of expn^ion where "advocacy is directed to in- 

% citing or producing immiiKnt lawi^ action and is Uldly to iiunte or prodm^ 
^ . such action" {Banctenborg, 1969}^ Skidi words, hcmvim^ are not easily and 
obviowdy Idio^fied. Of concern are the degm of threattiied disorder* tte 
reasonableness of the state's determination tibat such a thr<»it eids4 and the 
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point at which the slate sthould inttnene. .Not only the content of the ex- 
pressfori, but ^Uo xhc csroimsfttanofs, including %ht context of the expression 
and the audience to which it \% directed, must be considered [Qianning Club, 
19713. 

TTiree cases involving college litudcnts* distribution of potentiaUj^^ disrupt 
ttve niateriid iilustcate the boundariok ccHir^ see for First Amendn^t hgitfs 
on campuses. ^ 

In Norton v. Distiplwe CopimitUe f 196^], eight students at East Ten- 
nesiee State University were siispoided by the ^(^rs discipHi^ <:omniittce 
for distributing on campus materiat described as "false, seditici^ and inflani- 
matoty."- The Siitth Circuit ch^racteri;^ it as ' Vakulated^^'^ caus«? a dis- 
turbance and disrupticui of sci^. activities and to bring ^«TOut ridicule of 
and cimtempt fcNr the school authorities." For instance, leaflets^^ urged students 
to "stand up and fight" and to "assault the bastions of ad/ninistrative tyr- 
anny." They called school o0icia!s "despots" an^i referred t<^ the ndntinistra-^ 
tion as a **prd>lcm child." Tha court saw the language as 'i^n open exhorta- 
tion to the students to engage in uisurderly and destructive activities." After 
the leaflets were distributed, tvixtity five students told a school dean that they 
"wanted to get rid of this group of agitators." On the ^rcngth of this, tlie 
court held that the school president properly forecast material and substantial 
interference with school activities and acted correctly in holding hearings 
leading to the students' suspensions. The court stressed that school facials 
did not have to delay action "until after the riot ha$ started and buildings 
haw been taken over and damaged." Instead, they could *'iup such action 
in the bud" and take steps to prevent ^e inception of disruptions. Ip a 
strong dissenting opinion. Judge Antfiony J. Cddwrez^e said he felt there 
was insufficient evidence to predict disturbances resulting from distribution 
of the leaflets. In^ead, he suggt^ed, the twenty^five students who implied 
they would cause disorder if the "agitators" were not stopped should have 
be^ the ones disciplined. 

In a second case, Yones v. Stae Bodtd {1969}, the Sixth Circuit upheld 
the suspension and expiilsion of a gmup of students frogi Tennessee A & I 
State Upivefsity in part for distributing leaflets calling for a boycott of class 
rcgistratiop and in part for disrupting meetings on campus. Tlie court af- 
firmed the Distfitt Court's ruling that the suspension was nc^ as a result of 
an exeitisc of First Amendment freedoms, but because of "conduit ob- 
structing the educational functicms of tht Univcrsit}^" [Jones. 1969). 

In Speake v. Gratitbam [1970], a federal District Court upheld the sus* 
pensions of students , for, in part7 attempting to distribute leaA^ containing 
the false mformation that classes would be suspended the two days before 
final examinations because of violence at Jackson State and the "critical 
situation CHt CHtr campus*" The court said tlut it is necessary for school 
officials to dday action against those who "would disrupt the acackmic p^- 
css or interfere with the orderly conduct thereof" or intcrfw with the rights 
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of other students until after tiu; action has been t^n and the damage in- 
fikte^. The students were net suspended for ^xercf$iitg their First Amend* 
n^nt rights, said the coutt, hut for pos^ssing leaflets which contributed, or 
mighi have contributed, to disruption of normal educational activiti^. 

In addition to consideration of ''material and subs^tial disruption/* the 
Supreme Cxmtt has reco^i^ that certain conduct imy be regulated despite 
its^indd^tal "speech** element. For in^ance, the Court said tiiat punishment 
imposed for bu^iiing a draft card did not violate the individual's rights, be- 
cause ( 1 ) |he regulation involved was within the const;tuticmal pow^ of the 
government, (2) it furtl^red an important ^vemmental interest, (3) the 
goverrunental interest was unrelated to the suppression of free expression, 
and (4) the tncid^al re^rict'on on frc^ expression was no greater than 
necessary to further that intcreft [United 'States. 1968; Gay &udtats. 1974], 
These criteria may also be a'^cd to distinguish impermissible control of ex- 
pression from acceptable control of acticHi by university a^iinistrotorStf In 
the special circimistances existing on college campuses, courts have held that 
administrators should attempt to control pc^entially disruptive printed ma- 
terial not through direct censorship of content but, if necessary, through 
nondiscriminatory imposition of regulations regarding time, place, and man- 
ner of distribution. The Suprme Court stated in Healy v. James [1972} that 
*'just as in the OMnmunity at large, reasonable regulations with r^pect to the 
tifrie, the place, and tfar manner in which student groups conduct &cir speech- 
related activities must be r«i|^ted." 

Put differently, one court has indicated that freedom of expression, not 
being absolute, must be exercised with consideration for the "general com- 
lOft and convenience, consonant with peace and gockf order and the -rights . 
of others." Lack of limited regulation of time, place, aad maruier of distrt- 
bution .of material, said the court, wcnild hinder the educational pnx:^ 
[Board of Supervisors, 1973]. Another court has cited two Supreme Court 
decisions [Brcard, 1991; Grayned, 1972] upholding reasonable, nondis- 
criminatory imposition of regulations necessary to further significant govcm- 
mcpUi interests; the court cited the necessity to continue school Oj^rations 
as one of these interests. The court said the crucial question in determining 
whether regulation of free exprltssion is acceptable is whether the manner of 
expression is basically incompatible with tfte normal activity of a certain place 
at a certain time. Thus, distributing newspapers during class time could prop; 
eriy be i^ricted, but distributing than on amiipus at points away from class- 
rooms might not be curtailed. Such minor anncyancss as litter on campus 
from discarded newspapers would be considered »2^ent grounds ^ . 
dbridge Fir^ Amendment freedoms [New Times, 1974]. 

In a situation involving both protcaed expression and action beyond First 
Amendment protection, a group of students at Pcmlan^ State Univeniity, 
who had been active in the United Farm Workers' movement, attempted^o 
have Team^er-harvQsted lettuce removed from the college menus. TThcy set 
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up tentsi and sleeping bags on the library Isiwn and passed out leaflets to 
passer>*by. After a M^eek, and se%Trai admintstiation requests ;o take down 
the structures, the $tud«3its were arrested fof trespassing. An Oregon ap* 
peilate court rejected the students' contenttoh that the tents were "symbolic 
jipeech,'' ponraying the plight of farm workers. Handing out leaflets was 
protected expression, said the court, but erecting tents on the library hwn 
went beyond ^symbolic speech to action which could be regulated, Gting 
VmieJ Siaies p, O 'Brien (1968), the court said incident^ infringement on 
First Amendment rights was permissible if neces^ to regulate non-speech 
conduct (State, 1976], 

A more restrictive view of admihi^rators' powers to set regulations re- 
garding lime, place, and manner of distriinition is taken by t^e federal 
District Court. In a tasc involving ^licitation of members jind dues for a 
political grcmp on a Texas college campus, the c<»ixt emphasised that it is 
"well-settled law" that if ^te action impinges on 'liigh-ordcr Fin' Amrad- 
m«it rights," tl^: state miist prove that fovemmental intpccsts are suffidoatly 
compelling to justify any impingement on free expression. According to &e 
court, "Absent such a showing, any 'time/ 'manner/ or 'place' regulation is 
unreasonable/' The court did state that prevention of "suL'intial disorder 
or material dismption of classroom activity" would be a compelling state 
interest [New Left, 1971), 

Similarly, a dissenting opinion in NorioN v, Dhdj^iim Commtiiee [1969] 
indicates that students maybe disciplined for viwlating ^itgbli^bed rules re* 
gardmg time, place, and manner 6f di^ribution, such as inhibiting the flow 
of pedestrian traH^c while distributing, accompanying distribution with jou3i 
and Raucous noises, or distributing at times of the day calculated to disturb 
others. The implication, however, is that regulations more restrictiN^e than 
these might not be considered "reasonable/' 

The First Circuit's view may i.lari^ administrators' powers to impose, 
indirect restrictions: - 

Communicative condua is subject to regulation as to ''time, place and man- 
ner" in the furtherance of a substantial governmental Intemt, so long as the 
restrictions imposed arc only so bro^d as required In order to furtl^r the in* 
terest and are unrelated to the content and subject matter of tte message 
communicated [Gay Students, 1914, at 660] 

Admmistrators may restrict news gathering 2u:tivities by limiung access to 
certain lecords and meetings. The Buckley Amendment punishes schools 
with loss of federal liinds if they rei^eal other than directory information 
about students. Other restrictions on records come from various state laws, 
which are not uniform from one state to another, 

For instance, a student re{x>rter at the University of New Mexico asked the 
direaor of personnel for ^ce^ to certain information in the personnel 
records of non-academic f taff, Access was denied. The state supreme coun 
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ruled that New Mcxiio's public records aci should be broadly, diowing 
the student to see * 'those ponions of the personm i records thru aTC not 
specifically exempted by statute and are not considered to Ik cqnttdcntial. " 
However, the statute exempts medical records, letters of reference, and 
letters or memoran'^unris which are matters of opinion. Addittonr!Iy, the 
court also exempted any igfoonation furnished after a promise to keep it 
confideniiai "where the release of that information would no|; be in the 
public interest " A promise of confidentiality is not sufficient, said the 
court, if there is reasiinabie justification b; $ed on public {K>licy for releasing 
. the records. Finally, the coun would not accept the premise that an undue 
burden oo the university's records office would justify refusing the student 
journalist's request (Newsome, 1977|. 

On at least two occasions, courts have held that meetif^ of !aw school 
facuhies at public universities did not come under state open meetings 
statutes. The Tennessee supreme coun said that gatherings of faclilty and 
committees of the University of Tennessee law school did not constitute 
meetings of a **gmtning body'* of a public body, and thus did not have to 
be open to faw students or members of the public (Fain, 19*77). Similarly, 
ihc Nor;h O»rohna high court said that to come under the state's open 
meetings statute the law school faculty would have to be a component 
part of a 'governing and govemmentar body of the State, and (2) . . /have 
or claim authority to. . .act' asa 'bcKiy fK>litic."* The coun chose to read the 
language of the statute narrowly, saying the faculty did not act as a ''body 
politic/' that it was simply a group of employees of the university's Board of 
Governors. The coun mused about what might happen if a meeting of the 
football coi:che« were open to the public fStudem Bar A^oc, , 1977] . 

During the 1977-78 school year, the president the University of Florida 
and the InJepenJ^ni F/ortdi Al/sgaiorcdiwt had seversJ disagreements over 
meetings from which newspaj^rr reponers were barred. One incident in- 
volved a university vice-president who attempted to meet in his office wi^h 
several other people. Two /t^iig^i/o^reponers who refused to leave the office 
were officially reprimanded by the university for their actions. Hie reponers 
claimed to be acting as ''professional journalists** instead of students, and 
thus not open to reprimand unde^^the student conduct code. University 
officials said their status as students W9S no^diminished by their journalistic 
positic^is and that since the university president is the "sole policy-making 
authority/' all committees and other bodies on campus air advisory only. 
Thus, the untvewity says, the latter do not come under Florida*s ofKm 
meetings law which calls for meetings to 1^ open * *at which official acts are 
taken" {College of |oitmaii$m« 1978]. 
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Administrators 
as Censors, 

Despite indications that college student publirattom do not have 
lisheni axi^logous to those pf privately owned newsjiupcrs or periodicals, son^ 
VnivcHkitf administrators have attempted to ,act in that capacit}% restricting 
distrr|»utson of niateria], disciplining student editors, and c^herwise inhibiting 
the flow of constitutionally preceded materials on college campuses. In many ^ 
instances, their actions have^been impermissible. 

« 

Prior Restraint 

* 

The Supreme G)urt has emphasized that Vim Am^dment protections ap* 
ply with equal for<;e on college campuses and in the community [Healy, 
' 1972}. Numerous cases Iiave made it clear that once a p^Iic college or 
university makes an activity available to students, it must operate that activit)' 
in accordance with First Amendment principles [Trujillo, 1971], It car.DOt, 
for instance, fund a student publication and then arbitrarily restrict the ma- 
terial it mav publish [ACLU, 1970]. 

Administrators are not powerless, however. To some extent they m^^ x:^ 
permitted to i$strsct expression on campus, dq^ending on wlicther the fe« 
strictfons are (1) direct limitations placed cn the content, or (2) indirect 
limitations placed on conduct incident ■ to the expression, that isi tinv?, 
place, and manner of distriinition. Indirect limitations mzy be considcreu 
acceptable if the}' are reasonable, nondiscriminatory, ana imposed for the 
purpme of maintaining fniblic order. But direct limitgtsons cm content tm 
be imposed ^n!y if there are special circum^ances, usually meaning that the 
matcr^ will to a material and substantial degfee ir.cerfere with school^ oper* 
ations [Channing Club, 1971 ; Tinker, 1969]. Fre<? ejcjpressioo does not mean 
unrestricted expression, and students* Lonstitutional ngl^ may be modified 
Of must yield entirely when tt^ interfere wlds tht school's need to nmin' 
tain order and contini^ the eduationai process [Ant<»ieUi^ 1970]. 

However, the burd'M of proof is ori school admtni^tors to ^w th^ 
jshndgment qf basic ftvedoms k nect^iy. When First Am»idmeiit h'^l^ 
are restricted, '*the burden of proof is op the state to show that the govern- 
mental inters '^rted to support the impingement are "ccmpeUing* 
f^fcw teft» 1971). Prior r»traint, th^ is, admini^rativc approval of ill 
material to be published, is t direct regulatiim of conl<^ and ii tWdfme 
tcceptable only whm tl^re is substantial justifio^oo, an "overriding govern- 
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mes^ interest vin4kaling interferefKe with Fif!^ AmemlfMot ffcc<ioms" 
[Qunning CIub» 1971}. It i$ insmictivc to loc^j fit WtUtom Blad3tcme*« 
declaration about prior re^raml as hy Chief Justice Hugho; In N^ar: 

'The liberty of^the press is indeed essential to the nature of a free state; but 
this consists in trying no previcHis icstraints upon publttation, and' not in 
freecbm from cen^c for criming matter wt^ published*' [Near. 1931t at 

The fcamers of tlie Bill of Rights, intensely disliking some forms of cen- 
sorshi|> ofid licensing la^ in England, assumed that the Fir^ Ammdmcnt 
tncorpor^tt^ the comn^ law ban on prior restraints [Eoienoa, 19SS]« It 

. was diought that govfrnm^nts sikmld not have the power to tequire material 
to be submitted to them and acc^d before allowing distfiterticHi. Tht Su- 

'premc Cmirt m Near v. Min wsi^ia {l^^l} st^^ed th»t only in exceptional 
circumrtan^ will prior rratraint be p^mitted — for aepicss:on which wmild 
hinder the flation during wartime, for expression which wcndd incite violent 
ot forttful overthrow of government, for obscene expressi<^ and for 
(xstain instances of libtl. Forty years later sn the Pentagon papei^ case, the 
Coun ruled^ag^msf the use of prior ^raint unless the go^^mment could 
show '* just ideation for the imposition of such a restraint'* {New York Times 
Co. , 197 1) . Only for niption pictures has the Coun allowed a system of prior 
restraint, even then requiring ^eguardf agaihst discriminaioi)^ imposition 

of censorship [Fceedman, 1965J, 

Student fHiblkations are ssmlariy proli^^ed from phor censorship* A sig« 
nificant case in point is Amonelti v. Hammond {1970], involving tl^ $tu* 
isnt newspaper at Fitchburg (Kfass.) State 0>Uege. funding Yor the paper 
had cooie item compulsory student activity fees which* aoording to Mas- 
sfdmsetts state law, were to be expended **as the pr^Ident of ^ coHe^ 
mxf direct/' John Antori^lli was elected editor of tl^ paper ano dian^ its 
name from Kampus Vm to TJbe Cyr/t and its focus fnm ^'student news and 
e%Ments <xi campus" to '*areas of bnpader ^^cial and poetical impact'* In one 
bsue he attem|Hed to reprint an article by Eldridge Clever which had 
originally app^ued in Ramparts magaaine. The printer **objected*to tl» 
theme c^ and the four^letter woids ^erously used in ibc, tctt ofV &t 
article. He infom^ the pmident of the mllege, J«mes J. Hammond, who 
stated that "publications should provide an opportxmity for students to de- 
%elop skills in journalism, t^imld not omsiit primarily of a»npilations pub- 
lished previmuly elsewhe^ and shmild ntit serve as a vehtcfe foi^ the dis* 
ieninatioa of obscene material" ' Hamnnrnd then iroisted diat before he 
^^^^^^^^^^^ pay for future Is^m^ ail n^derial to be printed la T&i 

Cyth would have to 'be approved him or his repie^ntative* Antonelli 
agreed that while court procmiings (which were institi^ Antondli to 
stop Hammond from reviewing naaterial and withholding funds) were con* 
tmuing, he wcHild allow stories to be reviewed 1^ kn advisory board so that 
**some form of ^dent publication'* could be distributed. Itie bc^ was 
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enlisted but with *^no guidelines of aoicptability . . . ^b^Hist^ find no 
standards [to] limit the discfetion of the two facutef monbers as they 
pass{ed} judgriicnt on the moenai sutmitted to them." 

A fecferal pistriu Onut viewed the board's powers in **the oatrowetf light 
possible, ixl censorial only over tlic dscene/* But tte court n^cd that 
regardless of how nanow the function, it was still exercising previmis re- \ 
straint and, con^uentty, ti^re was a "heavy piesmnption against its am- \ 
stitutiwai validity." While it is true that d)scenity docs not fall within 
constitutionally pK^ectcd expression, the metl^id of achieving tiic jsupprcs^ 
sion is crucial. **Whene\Tr the state tak^ any mea^irc to regulate di^^ity 
it must osnform to procedures calculated to, avoid the <bnger thrt prrtcctcd 
expression will be caught in the regulatory dragnet" The c«MUt noted that 
it was doubtful any procedural safeguards cxiuld be formulatel whidi would 
wpport prior censorship. Certainly, Fitchburg &ate College had mmf:. TTiis, 
taken together with Presic^ Hammond's apparent lade of knov icdgc of 
tfw complexities of Supreme Court obscenity rulings, as noted in the deci- 
sion, caused the court to conclude that estabUsfamait of the advisory board 
was "prima facie an unconslitutimial exercise of state power/' 

The decision does state that tfn: ''exercise of ri^ts by individuals must 
yield when they are incompatible with the schoors obligation to maintain 
the order and discipline necessary for the success of the educational process " 
Bitf there was no such justific^ti(m imc. 

Significantly^ tim d^ston holds that the Ma^achu^tts law giving the 
college president power to distribute student body funds /'docs n^ make him 
ultimately responsible for what is printed in the campus newspaper." The 
presk!ent*s pow^ 

'mposes no duty os [him] to ratify or to pass judgment on a particular 
activity. The discretion granted is in the det^mination whether the fundi to 
be depended actually further the activities to which tl^ are intended to be 
applied. Oace that determination has been made, tl» expenditure ii manda- 
tory, [Antonelli, 1970, a^ 1336-1337} ^ 

The decision does osnce^ the state has the power to regulate Soma of ex- 
pi^essk)o **to some degi^ . * . bi^ tte oeaticm of the fotm does n<^ ghre 
birth abo to the power to mold Uf^ substance. . . . Hie statfi is not neoemrity 
the ufir»trai^ master of what it crea4^ and foj^rs" [AntonelE 1970, at 
1537}« For mstance, it might be reasmable to restrict smdent i^spapers 
to publishing articles written c^ly students, said the axut, btf it is not 
ffiuonable to rc^ct what articles stod^its write or the thoi^hts expn^d. 
The dedsit^ coodud»: *'!t would be inconsistent with bask as^unptions of 
First Amendment freedoims to permit a campus newspaper to be stmpiy a 
vehicle for ideas tte state or the college administration deems appn^riate" 
[Antowaa, 1970, St 1S37]. 
In 1 second import case involving studettts' freedom of opres^on, 
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Joytmr V. Wbiiing [1973], the president of North Carolina Central Uoi- 
vetsity attenpted to iinpi#se prior festraist on a stul^eflt nc\*^paper hf wiih- 
holding funds unless published material met his approval. The situ^km arose 
when Johnnie Joyner, Uk? irt:udent editor, printed a frcmt pa^ editortai in- 
dicating th^ white ^dents wtPi? not welcc^e at the pi^vicnisly all black 
sd^x^ He then declared that white studciits would nc^ be allowed cm the 
paper's ^aff and that advertising froca whiteowned businesses would not be 
accepted. Fmi^ that the school would therrfjy be violating & * Fourteenth 
Amendment and tiw Gvil Rights Act, President Albert Whiting with- 
drew fiWctal support f lom the paper. 

The Court of Appeals for the Fourth Gnaiit refused to acc^ the District 
Cmirt's theory that rfiis cose was an exception to the ''well chartered waters*' . 
that school officials canned withdraw financial support to a i^ewspaper be* 
cause of disagreement with its editorial ^ce (though the cCHUt did aflSmx 
that a newspaper may be discc^tinued for reasons **wholly unrelated to the 
First Amendment"). TTie lower court had ruled that the fwiper's editorial 
lAance did, indeed, violate the ^^ws against state agencies encouraging racial 
segregation and that state money amid not be used for this purpose. Further- 
more, the lower court said, any future funding of a campus paper would 
Come about because the administrarion accepted that publication's editorial 
policiM. This would be using school fuii^unconstitutionally to promcAe 
point of view over anc^lK^r. Hie soliidB therefore, was to foibid funding 
of any campus papa:. 

However, the Fourlh Grcuit said the case law concerning the limits of 
administr^ors' control over students' First Amendment rights was too strong 
to allow such a ruling. The court saw no disruption of school activities due 
to Joyncr's poltci» nor a refusal by Joyner to publish pro-integration nu- 
terial. Since Joyner later disavowed his staffing and advertising policies, the 
court saw no basis for tlw claim thai the newspaper's editorial policies put 
the University in the petition of viola^g the law. 

The AfUon^Hi [1970] and Joyt^et [1973] cases show that public cm- 
lege administrators cannot impo^ prior re^raint on student publit^cms, 
e^ept in unusual ciccumstances, jusf as c^hei ^ernment c^cials cannot 
impose prior restraint on privately owned print media, However, there is 
disagreement aboi^ whether the cases preclude prior review of material, for 
instaiKe, to determine if it violate the exccpti<HU «iumer^ed in Ne^ [1931]- 
Even where prior review is permitted, «ich review must be accompanied by 
carefully drawn regulations deigned to preveid; abusive chilling of eacpres- 
sioa which might ««dt frcwn this reviev^ . The AniomUi court found uoac- 
cc^dtable the review board e^lisJ^d the college president b«3Uise its 
primary function was to "pass on the accef^ility of nsaterial intended to 
be puUisbed « . . and to pcevoEit the printing of article which tte admmis* 
oration [decided were] not fit for the campus oewspaptt/' Similarly m 
S€bi§ V, mUiasfiSi [1975], tlw Fifth Circuit held that a university picsident 
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could oot fife student newspaper editors b^ause bs t^jectoi to poor gramnur 
. jmd speUiog and to inaecurac ?«s he saw in certain article. Howver, one 
awrt has implied it" may be pennis&ble to review material in student pub^ 
Ucatioa to consider its fwm nuber than its content: 

To recommend that an editorial written in a p.ose line be rendered ia Iambic 
pentameter majf be a suggestion concefning form, but tl* deletion [of an 
article} . . . obviously coacemCsJ content. The right of free expressiwi would 
have little meaning if otherwise jetted sjpecch could be so altered. [Tru- 
jillo, 1971. at 1270; see "Fre^lom of the Pr^" 1970] 

•Thus, student publications thtt arc structured with fatuity manbcrs in key 
editorial posts, that are laboratory publications, or that have facuky advisers 
who carefully review copy may not be abridging students' freedom of ex- 
prcssitm if material is reviewed for form and not content, that is, if the 
puqx^ is to teach better journalistic or creative writing techniques and prac- ' 
tic«. Tlw renardies iised to corsect problems found in the writing and editing 
may Ixr the <^ermining factor regatding the osn^ibitionality of such actions. 

Prior restraint can involve refusal to print, refusal to pay for the printing 
of a ptAlicatiwi, or refusal to allow distribution.* In die first instana, the 
printing firm itself may balk at the material and may call it to a school ad- 
ministrator'^ attention, as in tl« AntonelU [1970] case or a case involving 
a student iifcerary ma^pizine at the University of Mississippi [Bazaar, 1973]. 
Skniiarly, a priitfer faced with a student magasiine from the University of 
Maryland with a picture of a burning Amcritam flag on its cover refused 
to print the issue, informing the school that he believed he would be subiect 
to criminal pro«»rtion unsfcr the state's .anti-desecr^ion statute. Under Mary- 
land law such a depiction may be a criminal act, and the state attorney gen- 
eral issued a ruling saying it would subjcrt any printer who printed the 
^ cover to criminal liability. A second firm agreed to print the magazine, but 
' the University then said that, on the attorney general's advi«, it would not 
pay for their services. Tlw printing was stopp(5 and another cover with the 
word "Censored" printed diagonally across was printed. A federal District 
Court ruled the statote was being applied unconstitutionally in this insfai^ 
CKom, 1970]. ^ 

Decisions in several cases have emphasized ^ prohibiting distribution of 
student pid>!ications because of a disagreement with or dislike of the con- 
tents is an unconstitirtional form of prior restraint. An important case il- 
lustrating this is Bazoiff v. Forlum [1973], which involved Images, a student 
literary magazine at the University of Mississippi. The magazine wsa char- 
tered and recognized 1^ the University and, according to the court, was in- 
tended as a vehicle for student-writtcn and ^dent-edited literary awjposi. 
tioos. It was reproduced by the University's central duplicating facility. Tlie 
magaziM sold at a nominal char^ witfj addititsial nwjnqr coming from 
the Associated Student Body ActiviUes Fund and any loss<», being made up 
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by the English rkpactnufot Tl^ pul>ticalion had dose ti^ with a le^ilar 
&igiish Dcj^utment coarse in aeattve writing, the imtmctor of whidi setved 
a3 magazine adviser. 

One issue included two shoit stories among sev<i:al poems and iilu^* 
tions, which were written by one student in tlK creative writing class and 
. which ccmcemed *'inter-radai bve and black pride/* according to the cmirt. 
The superintendent of the printing facility suggested that the school chancel- 
lor should lodk closely at the two siiries. He did, decided to hold up bind- 
ing and distributing the issue, and form^ a committ^ of deans of vadous 
University departmmts to determine if the two stories were acce|^abk\ The 
particular concern was what tte court calfcd ''sc3tfnc quite *mthy' language/' 
The committee decided publicatiai would be ''inappropriate/* The court 
said that the words to whicfa tl^ conimitt^ apparently c^jected were used 
in the cx>nver$ati<»is of characters in the stories who could be expected to use 
such language and were not used in a **pandering** manner or in a "sexual 
sense/' 

The Fifth Qrcuit sus^ned a District Court's ruling that tii^ Universitjf 
c^cials shcmld not interfere in tt^ ougaacine's distribution. The court said 
the University's claim that it was publisher of the magazine and, therefore, 
was able to ^op publication was not vtkM. It found tliat the University's 
financial connection with the publication was "tenuous," that |mrt of the 
financing came from ti» Associated Students, and that a ^atement in the 
magazine that it was published by ^udeiUs at the University with the advice 
of the English Depiiutment was nc^ sufficient to equate the school with a 
private pubhsher. More spcdfioilly, tK: court said, *'thc University here is 
clearly m arm of the slate and this single fact will alwap distingui^ It fcom 
tlw purely private piiWisher as far as misorship ri^tts are concerned/' 

An attempt to inhibit distribution on a college ampus of a privately owned 
publication was Held unconstitutimia! in hSfW Times v. Arizom Board of 
RfgenJs [19743 by the. Arizona Supreme G)Urt. Regents of the University 
of AriaodI establisl^Hl regulations limiting to si:ic the distribution points of 
off<ampus TOwspapei^ requiring that tl^ use dispensing machines, and 
sectihg a |2 fee per nA^tand per issue. /The ccmt held that there was qp 
' compeliiflg state intesest which would ju^fy such rules, str^dng that a am- 
cem about an esccessive amount of litter on campi^ mmld not be aoDr^^able 
jostificitioo. 

' Emphasizing that freedi»n of the press ext<»id$ to drcuUtioi and distri* 
bution 1$ well as to pubfishii^, the OHut sauid ^ regulations mete not^''de* 
si^ed to prevent the disruption of the ordinary educational ai^vities of the 
campus nor to in»re ^ those seeking to distribute newspapers wtU nc« 
Interfax with thc^ seddog to CK^ff the |Hiblic gnnmds for other legitimate 
p ur p oses / ' The nx^ which allowed for oo form of distribution other tbui' 
coin-operaied boxes, were also ufioonstltitfional because titey d^nanded obtain- 
ing the University*! permisMon to di^ribute. Additionally, the court saw the 
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|2 fee as a Uceose to cli$triiH^e» which is impesmtssilde w!um die fee is not 
'*appaitioccd[ to and cmdiigefit upon the ei^>&^*' requiced admint^ 
% Ofdicancc under which the fee is durgcd £Ncw Times, 1974], 

Prahibitioi; of ciistnbatioa also was ryot allowed in two cases involviiig 
{Hshliodcms which adminlstraCors ccmsidered obscene or pn^fane. !o one, the 
^pieiw Ccmrt held ih^ an ^'underground" newspaper coaUined protected 
expression {Papi^ 1973}, In the seccmd, a federal District.Court nctod that 
books and nu^izines containing language similar to that f(Mind in the ^dent 
publication wese to be found in the university libraiy and bookstore [Chan- 
niag Quh, 1971]- 

The Louisiana Suprtrrc Court, luswever, allowed Louisiana &ate University 
(New Orleans) to fM:diibit distribution of political materials by two studrats 

^ who were Uie cmly menoybers df the Revolutic^sary Communis Youth. A Uni- 
versity ruk requited prior approval before literature amid be sdd on cauipus, 
granting such approval so long as there was no int^ensice wich school opera* 
tioQS. Additicmally, the University claimed that limitai span? in the Union 
Center required that only stucknt groups irco^ni^ hf the University anJd 
be ^nted ^»ce to sell publications ir th^t Imilding* To be re^gniaed, a 
group had to have toi members, Simx Ine Re^'olutionary Conununist Youth 
did not meet thsU requirement, the group could not apply for space in the 
Ceni(er» The ooiut agre^ that University faciliti^ were limited and therefore 
could net be "exte&ded to all c(KMrs. Sorr^here a had to be drawn." 
ThuSt tl^ court did not deem uiux)nstitutional the denial of permissicm in 

- this case [Board of Supervisors, 1973], 

A federal district coun in North CaroHna, however, wouW not allow the 
University of North Carolina at Charlotte to draw the distinction tNjtwecn 
student and community groups. Members of the United States laln^r Pany 
and the National Caucus of labor Committee complained that school of- 
ficials would .not allow them to distribute on campus copies of their pa|»r. 
New Soiidariiy. They tried to sell iht paper as well as give it away, and they 
attempted to distribute other political leaflets. Local Charbtte newspapers 
were allowed to be distributed and «>ld on campus. At various times school 
authorities restricted dktribution of New Sdidarity to a table inside the 
student center, told the plaintiiYs they needed a recognized student 
organization to sponsor them if they wanted to distribute in other place^,^ 
and delayed for several months in answering a request to distribute 
literature > 

The court said that **a panial dedication to First Amendment uses" 
trffcctively gives those rights to alf. Thus, the university's distinction bet- 
ween sponsored (invited) and other (uninvited) persons and organL'»*'ions 
was not permissible, The school could set reasonable, nondiscriminatory 
rules regulating the time, place and manner of the exercise of First 
Amendment rights, and could prohibit people from interfering with classes. 
However, the court found no evidence that tnitsidcrs were more likely to 
cause disruption or disobey the rules than were students. 
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Also, the court ruled invalid the university's requirement char "'all 
requests fbr campus space [to distribute ma^iial] must have the written 
approval of the appropriate administrative official.*' This was seen as a prior 
restraint, since no specifk guidelines desoibed what would and would not 
be acteptable and since the school delayed several months in giving a final 
decision on permission to distribute the Labor Pany's newspaf^r {Bmbaker, 
1975). 

Some adioinistr^rs have claimed that studott puMtcaiicms, whether school- 
approved or not, and publications prodm:ed olF<ampu$ but di^buted to 
students, are '*commetcial*' publication^ eitibor because th^ are sold or because 
they carry advertising, and therefor are not protect by &s First Atxmd- 
ment Courts have ges^taUy I^ld that nu^eriaU do lose their con^tutional 
protecticm simply beciitse ti^ are disseminated und^ ccmmercial aus|»ces 
[Jacdi^ 1973, at 608-610]. The Supime Omtt hai said, *The commerdal 
ni^ure of the activity is no justificaticm for narrowing the prote^on of ex- 
pression secured ^ First Amendment" [Gin2imrg» 1966, at 949; see 
New Left, 1971; New Times, 1974; Bigelow, 1975], 

In the face of these protections for stud^t publications, the University 
of Mississippi attempted to dissociate itself from a literary magazine it believed 
to be of inferior quality. In die Bazaar [1973} case, the Fifth Grcuit allowed 
the University, at its option, to place or stamp on the magazine's cover a 
disclaimer: "This is not an c^ial public^on of the University/' In dis* 
seating from this, two fudges claimed tb^ the court had in fact ignored the 
Imic issue in the case, namely, wither the University has the right not to 
sponsor the publication. According to the dissenting opinion, the University 
made plain it did not want to a>n|iscate the publiotion or prohibit its pri- 
vate distribution. R^her tlw dispute was that the sdiool did not want to 
sponsor the magazine, while the ^udents felt thqr were entitled to sponsor- 
ship. In concurring with the Suprone Court's refusal to hear the case on 
appeal. Chief justice Warren Burger commented that he r^d the decisions 
of the lower courts as 

not requiring the university to continue to make available to the respon<^ts» 
at public expense, facilities of the univerrity for the production of any future 
pi*bHcati^ Hiose attending a state university have a right to be free from 
official censorship in dseir speech and writings, but this right does not require 
the university to commit its faculty or finaadal resoiu^ to any activity which 
it considers to be of substandard or marginal quality* [Bazaar, 1974, at 995] 

This is not a Supreme Court opinion, but the commit of an iudividual jus- 
tice. Courts would certainly have difficulty drawing Burger's distinction be- 
tween refusal to fund based on quality and refusal based on disagreement 
with content In fact, ^ University of Mississippi administrators* initial 
a)ncera with tl» literacy magazine semungly was with the use of certain 
"earthy language," Did they then wish to ^arate U«; University from the 
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mag«uinc because of cjuaiitjr or cc^itent? Comts have toA f€i had to deal with 
this fif<e lix^: io fact, the Cjourt of App^ avoided It in Basaar ^1975] ; 
case. 

Vagueness and Overbreadih 

Iq attOBpdQgVi regulate ^doit estpression, some universities have prom* 
ulg£^ ndes which a^ vagw aad/or ovefbma<\ While in co\hc^ such rules 
are freqoeotijr tfiformal and ai« not o^ified as they ace in secondarjr sdtools 
[Tnger, 1974}, they are nonetheless subjed to attack. Rules mu^ be drawn 
narrowly and precisely and must be appli^ in a nondiscriminatory fashion to 
avoid charges of vcgueoess and overbreadth [I^pisfa» 1973}. 

Tlw Suipren^ CcHirt*s "void-for-vagucness" guideline stipulates that a rule 
"which eili^r foilMds or requires the doing of an act in terms so vague that 
men of conunon intelligence must necessarily guess at its meaning and diS&: 
as to its application viol^es the fir^t essential of due process" [Connally, 
1926> at 391}. Words in the regulation mu^ provide "an ascertainable stand- 
ard of OHiduct" [Baggctt, 1964, at 372} and must "be susceptible of djjcc- 
tivc measurement" {Cramp, 1961, at 286}; Thus, a regulation mu^ contain 
definite rules of conduct and must specify that certain violations 1 ill result 
in ceitain punishments [Marinelli, 19733 For instance, in a case involving 
the suspcnsiop of college students, a Dif.nct Court judge held the term "mis- 
conduct'* to be vague (Soglin, 1968}. To avoid vagueness, the©, a regulation 
applied to college students "must be suifici&Ttly definite to provide notice to 
reascsiable students that they must conform their conduct to its requirements 
and may m>t be so vague" that its meaning is not dear and understandisble 
[Budd, 1969. at 1034-1035}. 

Tlw otlna: prong of tiw "void-fo?rVagueness" doctrine is overbreadth, that 
is» whether a reasonalile application of a rule's sanctions cculd include co n-- 
duct otherwise protected by the Constitution. Courts have indicat$d>4dme 7^ 
^neral additions rul« must meet* First, the rule must he sptdfic, including 
precise places and times where possession and distributic ot ^dent publi- 
onions are prohibited* Second, the rule inu:»t be understandable to f^t^ons 
of the age and maturity it covers. Third, the rule must not prohibit protected 
activity, such as that which is orderly and nondisruptive [Jacobs, 1973, at 
604-6053. ' ^ 

There is not tc^ agreonent regarding the application of the *'void-for- 
vagueness" doctrine to ^dents. In their Goieral Order on Student Di^- 
piifie, while holding that detailed ooc^ of stucknt ctmduit are countei^o- 
ducttve oa the coUe^ level, a group of federal judges in Missouri stated dtat 
the vagi^ess doctrine does ijiot, in the absence of excef^ional drcumj^os, 
apply to standards of student conduct* The validity of die form of standards 
of student conduct . . . ordinarily should be determined bf recognized educa- 
tional standards" [Generi^ Order, 1968, at 146-147}. 
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, Several ccmX% dealing with freedom of expression for college ^de£^ ' 
iKwcver, have indicated a displeasure with vague and overbroad regulations. 
For instance, the Joyijer [1973} court specified th^ to comply with the First 
Amendment, rules must be narrowly drawn to rectify only specific afaus^ of 
Ihe freedom' Objections to language in a student niagazine on the grounds 
of "taste" and ''appropriateness" were considered vague [Baiaar, 1973}, 
Informal rules allowing a faculty advisor}' board to approve or reject material 
for a student paper were considered oycrfsroaJ since it was not specified on 
what constitutionally permissible grounds the board would make its decisions 
{Antoneilt, 1970}, 

An example of rules both vague and overbroad is found in New Leff 
Ediicaiiou Prof^cf v. Board of Regepiis [1971]. The University of Texas pm- 
hibited the sale of a student newspaper under rules forbidding both "com- 
mcrciar' and "ncmccHnmercial'' solicitation <m campus, the former term being 
defined vecy broadly, the latter not being defined at all. A federal Di^brict 
Court held the rules overbroad, encompassing otherwise prelected material 
While the University could forbid dismptive or fraudulent solicitation « the 
rules «^trt beyond that "small caliber precision" required of regulations affect- 
ing First Amendment rights. Qaisroom disniptions, proliferation of solid- 
tation booths, and litter problems could all be avoidc^d with narrowly drawn 
rules. But broad regubtions unreasonably restricting students' freedom of 
expression were unconstitutional. Additionally, tl^ court said that a ruJ * allow- 
ing sales, if authoriaed by the University, was an impermissible f )rm of 
licensing, since no standards existed which governed the granting of lermis- 
sion. Exercising freedom of expression, said the court, cannot be contingent 
upon arbitrary administrative decisions. 

The University and Its ''Image" 

Tfu? Supmnc Gmrt fn Twker [1969] specified that before students" free- 
dcuA of >.xpression could be abridged, school officials had to be able to show 
that their actions were "caused by' something more than mere desire to avoid 
the discomfort and unpleasantness that always accompany an unpopular view- 
point." To sonie colle^ administrators, the discomfort com^ from advise 
community reaction to material appearing in student publications. Tte Uni- 
versity of Missis«ppi, for in^nce, fmmd certain words in a stud«t litemy 
magaaine to be '*distasefid" and daimed publication would *'endan^r the 
current |Hiblk c<Kifiden<» and j'^ood will** which the University enjoy^. Hie 
Fiftb Circuit said that »ich cw siderations might be involved in determining 
wl^ther to limit students' free exptession imt felt such a rati(Hiak slK^d be 
"iandled gingerly and applied only in what can be characteriacd as m<»t 
crtfonc cases • [Bawar, 1973}. Just what the court meant by "©ttmne cases" 
i$ not dear* It wmsld appear, under Suprar« Court rulings^ that ''eagtrcme 
cases" could be restricted only to "material and sutetantial dismption" or 
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i^ntenimq! of order and disciptinc. Tiu; Fifth Orcuit distinguished a pre- 
~ ^..Jl^iaus ifccj^n i^had made, which involved *'quitc vitriolic and vulgar pcr- 
sjonai attack;^* :bri scbo^ admintst^atars ^iigdc b^^^ a fldnttnured teachisc. Hiere 
court indicated that tte eff^ of such attacks oo public confidence in 
univefsitj' might be a factor in dismissing tte tead^r [Duke, 1972}, 
\l ITk? Fir^ Grcuit considered wbctner groups m(gl^ lose their freedom of 
Expression by pronu^ing valiKrs **so far bqrond Xhs pale of tlie wider comma* 
ni^ s values'* that First Amendment p^rotection could not be granted. The 
court said that it may not pc^sibie to ascertain a community's values on 
certain issues^ fur example, permissive abortions, socialism, and pzie-marital 
sex. Hie court stated that in olmosl all cases groups can be found within a 
community both favoring and disagreeing with particular stands on these 
and other issues. The First Circuit indicated th^ the First Amendment per- 
mits a wide range of subjects to be discussed, including those that might 
infuriate the communit]^ [^^y Students. !974}. 

ScbiQ V. Williams [1975] is the most significant case dealing with a uni- 
. versity's image and conuiiunity values— dismissal of student editors was based 
in large part on these factors. During the 1973 fall sanester, Florida Atlantic 
University Prcsidoit Kenneth William*? dismissed three student editors from 
thc'ir positions on the Athtitic Sun and began publishing the paper using 
administrative personnel In a statement published in the Sun, Williams 
said that "the level of edirorial responsibility and competence has 
deteriorated to the extent that it reflect discredit and embarrassment upon 
the university/* He said the pa|^r's decmsing quality was irreversible 
under the editors he di^issed. He claimed the editor did not respect the 
publication's guidelines, whith stated that the student newspaf^r would 
not be a **gripCKsheet," a "sme^r sheet/' or "representative of shoddy, 
'yellow' journalism/* The guidelines, which were approved by the Board of 
Regents and the president, also specified that the nc^paper ''must reflea 
the best interests of .the Univc ity community it serves/' The president said 
the reflected a standard of spelling, giammar, and language unac- 
ceptir.hir in a university publication, that it "emphasized vilification and 
rumor mongering/* and that stones had been "tncorre^ and misleading/' 
He ctiaracteriaed editorials as "immature and imsophisticated. ' * 

The editors' sued m a federal District Couit and won reinstatement to 
their positions. The Uniwrsity appealed and the Fifth Circuit affirmed, 
rejecting the Univet^ity's argument that since the editors were state em- 
ployees, their First Amendment freedonjs were outweighed by the 
University's drsirc to * projea a proper view of the university and its student 
body/' 

The court said that unsubstantiated references to the paper's poor tedmical 
quality would not support a claim that the University's^tetests were superior 
to the students' freedom of expression. The "special drcUo^nces ' w«e not 
present which would allow abridgment of "the ii^t of free' speech embodied 
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in the publication of a fxMegc student newspaper.'* Cectatnly poor grammar 
and spelling could not qualify as ''sp^al cifcumstancesi,** though tla cx>urt 
admitted they ccndd * emkuriss, and perhaps bring some element of disre- 
pute to Ae sctool" Ho^wrer, the ccniit said such faults were clearly ncA of 
iks sort wh^ could lead to a disruption of university operations or educa- 
tional processes, which are "special drcumstamrcs" which might make ahridg- 
meni of First Aokendn^nt rights permissible. 

New York ^ate courts also dealt with tlw que^on of the public's reaction 
to articles in student newspapers severely critical of organi;^ed reli^cms. One 
article was entitled "The Catholic Church— Cancer of Society/' which the 
court described as ' a scathing attack on the Catholic Church" ; the other was 
^Trom the Hart [sic], " which the court said ccmld aptly be dcscrib^ as 
"blasphemous/" Student papers supported by mandatory activity fees cwi two 
campuses of the City University of New York s>'stcm were involved. School 
officials believed publication of such material in public college papers vio- 
lated the free exercise of religion cbusc in the First Amendment, MPhich has 
been held to mean that the government will maintain a strict neutrality, 
neither aiding nor opposing religion, A lower New York court ordered 
administrators to "prevent attacks on religion in any and all publications" 
and to "enforce a strict neutrality toward religion"' in publ.cations. 

However, the appeals court said that the student papers had been estab- 
lished as forums for the free expression of ideas and opinions. Emphasizing 
that once such a forum is established school authorities' canned then place 
restrictions upon it which inhibit students' freedom of expression, the court 
said that since there was no showing of material and substantial interference 
with school operations because of the articles, and despite tlu? displeasure of 
some members of the school community or community at large, imposing 
strict neutrality regarding religion would be a violation of students* First 
Amendment rights. 

In dissent, one judge agreed that students have a right to express them- 
selves but said that the right was not absolute, by necessity giving way to 
the rights of other students "to be free from ridicule about their religious 
beliefs" [Panarclla, 1971]. 

Post-Publication Punishment 

As indicate*! in previous sections, attcmf^ 1^ cdlege administrator to 
impose prior censorship on ^udent publications before distrilniticm have been 
generally rebuffed by the courts. Various attempts have also been made to 
limit student press freedom after material has been published, including sus- 
pension or firing of student c > Hors and refusal tci fund publications. 

As with prior rKtraint> sudi methods have been upheld by courts only 
when ^'special circumstances" exist, that is, material and substantial threats 
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to orckriy school operations. This is based <m the Supreme Court's holding in/ 
Thdfff [1969] that free expression can id>ridgei cmly if there is inter- 
ference "with the requirements of appropriate discipline/' Such reasons/as 
oiticEEing rtatc officials [Dickey. 1967] or printuig W3fds considered cAscenc 
by administrators but not by the courts [Antomrlli, 1970] arc not suffidmt 
to warrant curtailing First Amendment freedoms. \ 

The Supreme Court dealt at length with the question of maintaining caii^- 
pus order in H^aJy v. fames [1972]. A g^mp of j^uc^ts attempted to havA 
a local chapter of Students for a Democratic Societ}^ (SDS) recognised as a\ 
cainpus organization by Central Connecticut &ate College. Recognition would \ 
have entitled the group to use school faciliti^ for meetings and to use campus * 
bulletin boards and the student paper for notices. The colle^ pr^ident re- 
fused recognilion primarily cm the basis that the group would nm be suffi- 
cicntly independent of the national SDS, which he believed to advocate a 
philc»ophy of violence and disruption, although the students stated 'they 
would not affiliate with the national group. Lower federal courts upheld the 
prcsidei.t's action, but the Supren:. Court reversed those decisions. The Qnirt 
viewed the case as having elements of competing interests, that is, the neces- 
sity for "itn environment free from disruptive interference with the educational 
process" i.n the one hand, and "the widest latitude for free expression ^d 
debate consonant with the maintenance of order" on the other. The Court 
saw the First Amendment as resolving the conflict. 

Noting that public colleges "are not enclaves immune from the sweep of 
the First Amendment" and that First Amendment protections must not **apply 
with less force" on campuses than in the community at large, the 0)urt 
stressed that denial of recognition also prohibited the grwp fitm, using cam- 
pus facilities, thus inhibiting their freedom of a^ociation. Ability to meet 
and exist off campus, ^id the Court, did not ju^ify abridgment of First 
Amendment freedoms by the school Also, the Ccmrt emphasized that the 
burden of proof was nc^ on students to show why they should have been 
granted recognition, but on the college to show why they should mrf have 
been. 

The Court said tl^ president's cc^dusions that the SDS chapter would 
be "a disruptive influence ' at the college and that its "prospective campus 
activities were likely to cause a disruptive infiucno^" mi^ have been suffi- 
cient bases for his decision if they had been factually supported. In the 
omtejd of the "special characteristics of the school envirommnt," adminis- 
trators* powers to prohibit 'lawless action'* are not limits to aiminal acb 
init to any actions whidi materially and sul^antially disrupt tfie work and 
discipline of tlie school. However, where state action designed to regulate 
such acticms also restricts constitutionally protected rights, the state must show 
that its actions are reasonably related to protection of iis interests 2nd that 
the restrictions on Ftrrt Amendment righto are * no greater than essential to 
furtherance of that interest" [pnited States, 1968]. In He^y [1972], fee 
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Court reaffirmed its staUnwit in Tmttr [1^69] tKit ^'undifferentiated fear 
Of apprehensicm of disturbance ii» not enougn to ove'couK; tl« right to free- 
dom of expression." ♦ ' » . 

Finally, stressing the critical line for First Aeien<te\e^t purposes between 
advcKacy, which i^i entitled Co full protection, and actic i, which niay not be, 
the Court said ^udents hii^ht preach changing campus :*ulcs and regul^ions. 
In they could not violate them. 

In a similar situation, the prcrident of the University vif New Hampshire, 
under direct prcs:>urc from the nute governor to 'iake fim, fair and positive 
action to rid yixxr campuses of socially abhorrent activities'-' or face losing 
appropriations, imposed a strict ban on scKrial functions of the Gay Studrats 
Organization (CiSO). The GSO, an officially recognized stu dent organization/ 
sponsored a play on campus. During the evening individuals dvcr which the 
GSO said it had no control distributed "extremist" homose cual publicaticms. 
The colle^^^ president threatened to suspend the GSO as a st tdent grcmp and 
refused to allow the group to hi>ld social functions on caiipus. The First 
Circuit held that while universities may have some dtscretioi in regulating 
purely social groups siu:h as fr.i:crnities and sororities, its efibrts to restrict 
cause-oriented groups abridged the students* First Amendment rights. Relying 
on Heu/y [1972], the court said that c\xn indir^ restrictions nay be consti- 
tutionally impermissible if they impinge on students' basic Firs* Amendment 
guarantees [Gay Students, 1974}. 

^ That ciroimstances can exist which justify First Am«Eidm«it re^rictions 
is shown by the Noriofi [1969} (distributing literature critical of adminiV 
trators), Jof^es [1969} (distributing literature urging bo>xott of registration) 
and Speake Cl970j (distributing false notices that class<s wmdd nc^ .|i^) 
cases. In e%ents lading to another case, several students in the lobby of a 
Tcjtas junior college talked to a crowd finally numbering at least two hun- 
dred persons. An admini^rator asked the students to have the crowd disperse 
since access to the college bookstore and to the ^rways Co classnxwns was 
impeded. They refused and were later suspended after a hearing on*charg« 
of causing disruptive behavio^, A federal District Court cited the Tinker 
langxiage emphasizing "the need for affirming the comprctensivc authority 
of the States and of school officials, consistent with fundamenul ccmstitu- 
tionai safeguards, to prescribe and control conduct in the schools'* [Tinker, 
1969, at 507], Tlw court accef^ed administrators' contentions that the exd^ 
crowd might at any moment bcifome violent and that the students were not 
suspended for expressing their views but for causing and refusing to abate 
tl^ disturbance {Hayncs, 1974}. 

Disciplinary Actions and Due Process 

Some college administrators, reacting adversely to student publications, have 
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instituted disciplinary actions against the ^dcnts fcsf oosibte* For tnstaficCp 
Barbara Popish was expelled from tkf University of Misscmri for distrilniting 
m imderground nc^wspaper "containing formsjof indecent speech," according 
to the University s Dean of Students, in viomion of tte Board ot Curator's 
b}'iaws [Papish, 1973}. Gaiy Dickey was denied ^admission to the fall term . 
at Troy State University in Alabama for "insubordination" after printing 
^'Censored'* across a sf ace reserved for an editorial the school president ordered 
him n<^ to print in the school, newspaper [Dickey. 19673. Dorothy Trujillo 
was fired from her position as managing editor of 'the Scwthem Colorado 
* Srate College student paper for attem|^ing to print material her adviser con- 
sidered controversial [TrujiUd, 1971], Three ^udents were fired front' edi- 
torial positions on the Florida Atlantic Uoivereity ncwsf^per for publishing 
what tiie school president called ''unacceptable and depl<^ahie" material 
[Schi.% 197^}. In all these ca^s, courts refused to acccf* adfninistrators' 
reasons fur such discipline and ordered students returned to their former 
status. ^ 

Howe\xr,rrourts will not in all instances overturn discipline of itudent 
V journalists. In hi^h school cases, several courts have not reached con^it^tional 
questions of First Amendment ri£;hts but rather have decided cases oii the 
basis of patterns of disruptive behavior or of disobedience of administr^ors* 
ordx-s [Trager, 1974: 53-563. This approach was taken in at iKist one. col- 
lege case involving a scIkx)! paper, John D. Yench was the student fditor 
when, on two occasions, the paper printed material deemed "objectionable" 
by the administration of the Colorado School of Mines. The first time, Ycmch 
was put on ' probation as editor,'* the second time he was put on "probation 
as a student/* and $t was later told that probatipii e>ttended until graduation. 
The college had a policy that those graduating at |hc end of summer term 
could attend the spring commencement, which Yed^ did. At trie commence^ 
ment ceremony he wore a Mickey Mouse hat, refused to prmove it, and <^her- 
wise disrupted the proceedings. He was charged with violtti/.g the school's 
' standards, was found guilty at a disciplinary hearing, an<^ was dismissed I 
from the college. He brouj;ht suit asfeing readmission. 

The Tenth Orcuit said thdX although *'the total of all infractions may 
aggravate the ultimate penalty," this did not require the court to carefully 
scrutinize prior events which did not "constitute an aggrtevement in the ccn- 
stttutional sense." The court «^emanded die case for consideration of whether 
wearing a Mickey Mouse hst to graduation ceremonies was an exerdse of 
free expression [Yenck ^0/3}. 

The Ycnih case turned on the qi^ion of di^ process for ^dents at 
disciplinary proceedings. Disciplinary actions against students, including stu- 
dent journalists, must comport with procedural due, process, lhat is, certain 
stej^ must be taken before an individual can be denied the prelected rights 
of "itbeity" and Vproperty * specified in tlur Fmuteenth Amendn^t Gcflcr- 
arbitrary or capricious punishment will not be upheld in the cour&. 
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The auUmomy of pqMk cducdtkmal ioslihitiQas to jH^n&sh students wjis 
*fi«t o%i:rtumed in Dhsun v. Alaif^ma Sf*ife^Board af EJmaihn [I961}, 
The Fifth Circuit held t^ administrafcm arc clt^^ in ^vcmmentai auttor- 
ity. and any actioas thtf take whicA can suhstant^iaUy injure a rfudoit must 
comply with minimal requirements of psocedural \|ue process, Qnirts haw 
lECno^ally nott^ Om tte process need not be equivafent to that required for 
criminal charges, tlKHigh ^rtain clcmaits arc ^uircd\ (I) adequate notice 
in writing must te given so that the student wiil h^vi sufficient time to 
prepare a defense (notice shmdd include tiKJ specific ^omnds on which 
charges are made, tiw? nature of tte evidence against tte student, and the 
possibfc action to be taken if durg« ajje proven); (2) thtjre murt be a 
hearing at which the student is offered fair opportunity to present his or her 
evidence and c^cpLmatioas and to present witnesses in defense; (3) no disd- 
plioaiy action may be taken on grcmnds for ^*iiich there is no sSabstantial 
evidence; (4) results and findings of the hearing must be presented in a 
report open to th^ ^udcirts insp^tion; and (5) appeal should be available 
to the higf^ administrative au^rity in tlw university. \^ 

Due process in di«:ipiinary i^arings do(^ not require aoss-cacamtnation of 
witnesses, warnings abcHit self-incrimination or privileges, or opening thcx 
hearing to ti» puWic or a>llege ccramunity. Whil^ several lower courb kive 
indicated that tk» university need not allow a legal counsel to rcpres^it the 
studttit, unless the school itself is using counsel in the hearing, the Suprenw 
Court has seemingly left' the door open on this poim, fa Cass y, Lopez 
[1975 j the Court said, 

We stop short of construing tl» Due Process Qause t/ require, countrywide, 
that hearii^f m connection with sWt suspensions must aftmi the student 
the c^portunity to secure couasci ... We should ak) make it clear that 
wc have iddressed oursel>^ ^lely to short suspension, not esxeeding 
10 days. Lon^ suspensions or wEpulsions for the remainder of tte term, or 
permanently, may nqufifi mart fomd procfduns. [at 583-584] 

Hearings are cequiied for interim suspensions, which should not be based 
on a pre«imption of ^llk but on cvidcaKc presented at a p^iminaiy lur- 
ing. This, too, «ijuircs adcc|uate notice. If it can be shown the ^udaifs 
presage on am|ms wmild be a danger to property, to othen, or even to 
tiM? student, a temporary suspension can be impcMjed immediately. A hearing 
should be l«ld within a few days to substantiate the need, for susp«ision, 
and a fuU hearing should be scheduled as som as pcHsible to comport with 
procedural due process {Young & Gehring, 1974]. Similarly, hearings are 
required cveo for ^rt ^ispensions {Cbss, 19?53* 

Hwings are mit Mcessarily appliad>le in instance of suspensicm or cxpul- 
Mon for scholastic reasons, that is, if a student is removed ftoia school for 
not meeting academk standards. \ ^ 

In tl« Y§mb {1973] case, the Trath Grciiit held that although the infor- 
mal oonfn^enc^ at which Y»ch was given his first two probationary punish- 
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meats did cot ccm^)art with due process, Yench's failure to objcrt to this 
wi&m a leasooable tinur indioted an acquiescence to the procedure. 

The Supicme Cknsrt has tukd that only rKmiinld damages, mt to e^ccccd 
$! , can be awarded to students whose rights to prweduAd due>rocffiS have 
been abridged. Larger damage awards can tmdc only if thcte is {^oof that 
mental and eoKKional distress were squally caused by, for example, being 
suspended from school without a proper tearing. Nominal or sub^antial 
dams^ awards can be made (ot deprivation of procedural due.process rights 
even if the su^nsion is iustified (Carey, 1978] . 

Sanctions against Publications 



In addition to disciplinary actions that may be ttutttufed again^ students 
who engage in ^otec ted or unprc^ectcd expression, there may be sanctions 
taken against the newspaper or periodical involved, Tor example, refusing to 
fund tte publication, refusing to allocate facilities for the staff, or refusing 
to appoint an editor. 

Refiml to fmd a publication has been dealt with most dearly in the 
Aufotistli [1970} and foypur [1973] cases. The courts said that colleg^L^ 
are tmder no affirmative obligation to establish ^dent publications, but once^ 
such publicaticms ai^ established, aumint^rative acticHis must be guided by 
the First and Fourteenth Amendments, Specificaily, funds cannot be remo^^d 
from student publications for reasons having to do with students' freedom 
of expression, nor can funds be stopped because ih& adniinistradon does not 
bke the content of the publication. Specifically, the joymr court slated: 

It may weH be that a college need not eslahtish a campus newspaper, or, if 
a paper has been established^ the college may pcrmanenfiy discontinue publi- 
cation for reasons wholly unrelated to tl» First Amendment But if a college 
has a student newspaper, its publication cannot be suppressed because college 
oScials dislike its editorial comment, [at 460] 

However. Chief justice Burger said, in concurring with tte Supreme Court's 
refusal to tear the Bazaar [1974] case, that he did nm believe a university 
had to support "sul^^dard or nurgtnar' publications. The question may 
again be one of quality as opposed to content. The Scbi§ {1975} cmirt said 
dissii^isfactim with the grammatical and even reportonal quality of a student 
paper could not justify fifing the editors. ITicrc is not yet a clear answer to 
the qtu^ions raised hf Bur^r's conuMnt. 

Students have also attonj^ to stop the funding of campus periodicals. 
The TfujHlo [1971} case was precipitated in part by tlK? student govern- 
ment's reallocation of funds, leaving tte student paper without sufficient 
money to pay printer's cos^. 

A recent example of the power ^dent-- governments try to exert involves 
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advcfttsing* In the spring of 197) .-the student senate at Cdifomia State 
Univcfwiy, Hayward. vated to stop the student ixtmi^pcf's landing if 
edi^ continued to ac^^ ads for Calfi? wina. Underlying the contioversy 
was tbc tmion dts|Htte b^een Gallo Indu^r ic^ and the United Faxm Work- 
ers, Students maintained that running any type of Gallo ad impited that titie 
student ncwsj^per siippoited tJie GaUo cause against the UFW. The disjn^ 
cacoe to a head in }um when tight <^dstof$ of the ^udent paper resigned in 
protest of the student govwimoit action as well as tl^ pubSicatkm beard's 
demand that if ads were continued, UFW mu^ be offered free advertising 
space next to the Gaib ads p^Eduor/' 1976}. The board subsequently 
amended its ad^ftising rui^ to ban aU liquor and wine advertisements horn 
the newspaper {RepcMeisCramtttce, 1976: 131- U2]. 

At Diablo VaUqr (Calif.) Coile^, the student govemmii^t association re* 
fused to allocate any funds to tf^ student new^aper unless editors would 
agree to ^lare editoriai decisims, devote more covoage to student ^em- 
tnenty elunimte ail drUg-related article and allow prior review by anyone 
who was to be criticized by |^e newspaper in a future edition. Student editors 
i:efuscd these stipulations. Appeal to school administrators for funds to sup- 
port the neW5|upcr, jmbli^i^ thrcnigh a journalism class, were rejected 
{ReporMrs Committee, 1975; 94}. At the University of Arizona, a student 
senator's call for cessation of funds to the student paper and establishment of 
a stiidc^ senate newsletter was rejected by the ^udent govemmrat [Klahr» 
1966). 

At least one student government body has gone so far as to lire the 
student editor. In April 1976, the student senate at the private University of 
ih^Pacilk (Calif.) chc^ Ned Tolbert as editor of the student-^pemred 
newspaper. Within % months TollKnrt piesct^d his budget for the for* 
thcoming year to the senate, but it was' voted down. He rd^iscd to submit 
another budget. On May 5# Tolhert ran a questionable front-page smty 
aboiir the prescrice of a prostitution ring which was operated by freshmen 
women in one of the campus dormitories. The following week, Tolben was 
dismissed as editor by the studoit senate, in la^ May, the joint University 
judiciary (cmnpt^ of three students, three Acuity, and three ad- 
ministrators) charged Tolben with ''inraponsible use of the student 
newspaper'* and with * 'negatively and un^Iy" representing the ^dcnt 
body and the univmity. 

H^^p were held in Novt nber. In December, the judickty upheld the 
clti^e ofifitsponsibility again^ Tolben. The punishmenr i^ d^ciplinary 
probation tor the ^m^nder of his educational career at Pacilk. A record 
the jttdiciafy's aaion ti^ placed on Tdbert's university transcri^ {Snukni 
Pces« Law Canei « 1977] . 

There has not been a court mling on wheth^ student governments may 
ttfmc to allocate, or may alter the allocation of, futtds to a student 
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pubtkaikui or whether they may fire editors fc^ *'irres{K)imb{e** edir.^rial 
acttviiies. 

tmlivkiuai slucfems have attonpted lo limtt fimds for student puUkatiotis 
hf claming that they should not have to pay that pottn^ of tl^ activity 
fees allocated to ncwspapen? or periodicals with wk^ editc^ial rfance tiicy 
disagree. For instance, a ^udent at the University of Ndsraska chimed hi* 
mandatory fees were being used to sup{»rt a newspaper whose editorial poli- 
cies he disliked and to bring spe^^ to can^[ms with whoBc views he dis- 
agreed. 

A feiikral Dii^rict Qmit saw the question as being whether a state univer- 
sity is coostitutionaHy prohibited from providing a forum for tf^ expressicm 
of political and personal views supported by mandatory student fe«* The 
court answered in the negative, noting that no Oudent was fenced to b^o^e 
assK^ciated with views oppo^ to his or h^ own, and that the University 
did not become an advocate of particuiar views simply by enabling them to 
be expressed. A college is free to adof^ such educattcmal philosophy as it 
dKfoses, said the court, and that may include e^ablishing a ^doit news- ^ 
r^per. Generally, a coile^ is not prohibited from iinaiKing through manda- 
tory ^udenl fees "programs which provide a forum fc^ expression of opinion, 
be Hiat expression oral or written" [Vecd, 1973}. • 

In a similar case involving tte University of North Carolina student tcws- 
jpaper, students clain^ that their First Amendment "rights of free speech 
/were abridged 1^ the University's re^utronent that tlwy lend financial support 
to a piiblfcatiofl taking po^ticms with which they disagreed. They also claimed 
the newspaper censored material, thus forcing than to pay for a publication 
which violated their First Amendment rights. A fede^ Di^dct Court as- 
serted that the newspaper did not intend to speak for the studoit who brmight 
the litigation, that the newspaper was a ^'meaningful part of the educ^ticmal 
process and complemented formal classroom instrvcticxi/* and that the stu- 
dents' freedom of exp^^ion was in no v^ay con^rained bf publst^on of 
the paper. T!^ court said that governmental agencies may spend mcmey to \ 
publish the position they take on controversial matters, but th^t in this instance 
the University was not attempting to impose its views on th.* student editors. 
Simply, the coUe^ was funding a forum for the expressim uf student opinions 
{^Arringtoo, 1974]. 

In an anabgous sitWLtion at, the Uriiversity of Vermont, students who 
objeaed to spending mandatory fees lo suppon tl» ^>eakefs bureau* the 
cam{H3$ paper and the fihn seri», said the^ activities were "abhorred and 
rejected" by loyal and patriotic citizens. The state supreirc court said the 
can^pus must be a ''free nmketplace of ideas," even though some may be 
disagreeable and controversial. The complaining students were not denied 
access to the student associatnm funds in order to advocate their positions, 
saki the ^mn, nor were they denied the opportunity to make their views 
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known on campus. Tlic coun thus sdbwi^ the univeistty dficiak to con* 
cimit chai^g the ftc attd dllocaiing ii as they w^o! [Lacy« 1973]* 



Litigation and Liability 

Lawsuits dealing with students' coni^stuticmal rights have increased con- 
siderably in recent years. Students, viho are bmsming more aware that they 
may find solutions in cmzrt to wh^ Ih^ consider oppi^^ve conduct 
adsninisitrators, niay bring iitigaticm a^ing for ?dief frmn unwarnnted inter- 
ference with their Fir$t Ao^ndment ^arame«. Hiis may involve adkiog 
ccHirts for injunctions fcnting administrate to cease certain actions, such 
as forbidding distrilmtion of studei^ publications, firing ^i^detit editors, csr 
imposing suspen$ii»i or expulsion. Courts may be asked to eatpuoge notations 
of disdpiinary proceeding from studtmt records. 

Students who believe ti^r First Amendment righ^ have been abridged 
by college officials freqmitly litigate tl^ir claims under section 1 of the 
Gvil Rights Act of 1871: 

Every person who, under color of any statute, ordinance, regulation* custom, 
or usage, of any State or Texrittuy, subjects, m causes to be subjected, any 
citizen of the United States or other person within the lurisdiction thereof 
to the deprivation of any rights, privileges, Of immunities secured by the 
Constitution and iaws« shali be liable to tt^ party injured in an action at 
Iaw» suit in equity, or otiwr proper proceeding for redress. [42 U.S.C. sec. 

im} 

Although tl^ Qvii Rights Act was originally designed to redr^ v rongs 
ii&ilicted because of race, relief under tlie static may be sou^ for grievance 
beyond that category — ^induding violations of First AnK»idnaent rights. Acticms 
under section 19S3 may involve asking for mcmetary damages from schcxd 
officials and payn^t of attomqr's fe»« Recent onut decisions have begun 
to clarify whether such awards may be ma^. 

While univecsittes may fK)t be "persiw*' within the oontes^t of section 
1983 [Kousha, 1973], individual achmnijtfraton do toxx^ und^ tl^ meaning 
of that word and may properly be nude parties to Gvil Rights Act actions, 
as pri^te persons and/or in their offidai capacities [Day Studet^ 1974]. 
Howevw, the Supreme Onirt has om^rueu the Eleventh An^dment In 
mi»m tlut federal courts do nc^ have Jurisdiction over actions which will 
lead to compens^ory awards frcm general revosi^ of a s^te [Ecklman, 
1974]. Hieitfore, damage awards against administrator acting in their 
cial capacities may rraiahs imsatis&d, since t}% stite is not required to open 
its trea»iry to pay such awartb. Ho^&wer, in sc^ne sta^ the state legkla- 
turcs may have ersacted statutes^ or taken other action, which amounts to h^ 
consent to paymem of the damage awards, CcMirte may freely ifnpc^ dama^ 
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awards against administrators in their individual capacities (ITKMien, 1975]. 

Such awards may be made by amrts under certain conditions. While dw\^ 
Ag^y^ can be given to a person deprived of con^tuttimal rights, including 
First Amendment rights^ under color of state law, the S«prtnie Court has 
said that public c^cials have a cjualified innmuni^ f^mi dama^ awards if 
tli^ acted in '*good faith/' This nneans that officials aca^d of constitutional 
wrongs whikr exercising discretionaty duties within the scope of their author- 
ity may have an immunity, <fcpending upon ihc scopt of discretic^i they 
exerci^d, tlw responsibilities of the o^cc they hold, and the '•circUmsUnt^ 
as they rea^mably a{^>eared at the time of tl^ action/* Thus, the Court said, 
the key eleo^nt is the ''eixtstence.of jrea$onab!e grounds for the belief formed 
at the time and in ligh| of all the circumstance^ coufdcd with a good faith 
belief* that tf» acticm taken 'was proper [Sdw^r, 1974), 

In Wot>4 vT SimklanJ (197 If}, the Court specified the elements of the 
"gpod faith" defense for puUic sc^)ol pedals. The defense involves both 
**objective" and "subjective" tests. The latter asks that the adniini^ratbr act 
'^sincerely and with a belief that he is doing ri^/' But "pcrniissible inten- 
tioos" cannot justify the "i^iorance or disregard of settled, indisput^le law" 
leading to a violation of a student s ccmslttutional rights. An administrator 
must have a '*kiK>wledge of the basic, unquestioned const ituticmal rights of 
' his charges/* The Court stated that a school administnUor, including a board 
member, 

i$ not immune from liability for dama^ under section 1983 if he ki^w or 
reasonably should have known that the acticm be iook within his sphere of 
official responsibility virould violate the constitutional rights of the student 
affected* oi if he took the action ^th ^ malidous intention to cause a 
deprivation of constitutional rights or other injury to the student . . , A 
compensatory award will be appropriate only if the [administrator] has 
acted with such an impermissible motivation or with such disregard of the 
student's clearly establisl^ constitutional rights that his action cannot rea- 
sonably be characterised as being in good faith. [Wood, 1975. at 322] 

In other words, decisi<»is which violate a studmt's constitutional rights can- 
not be justi£ed by a protestation of acting m "gocni faith'' if ths adminis- 
trator reasonably shc»uld have known or hi was acting improperly* 

State as well as federal courts may entertain section 1983 actions and 
award damages [New Times, 1974]. 

In^Scbiff v, WUliann [1973], the Fifth Circuit upheld an award of dam- 
ages (though Q^lj $i) and b^k pay to three student ne^^paper editors 
fired hf the president of Florida Atlantic University because of his dis- 
pfeasure with the cjuality of the product they produced. Tl^ president 
claimed he was acting in good faith in performing his discreticmaiy func- 
tions, Imt Ihi^ cptirt noted that he had not sought legal advice before firing 
the editors. The court also said that his claimed motivaticMi of acting in the 



i6 



4Q CoUegit SisiJ^ni Press Imu^ 



UnivTfsity s best interciits was not a. .sufficient dcfcaisc for abfidging the 
students* First Asi^dment rights, Hic cmirt also "^XiyM cct ccxpt the 
daioi that the Eleventh Aniendmcnt barred payment of pay, sinq? tte 
money would con^ from niandatory ^udent f«s, a fund the court saw as 
**pfivatc" rather than rfate money. 

However, the Fifth Grcuit did not uplusld the award of attorney fm» 
The court cited the Supreme Court*s ruling in Aly^ska Pipelhe Setpke Co. 
V. Th Wiiderness Sockiy [1975} that the traditi<m in America is for each 
party to pay its own attorney feoi except in *'cascs involving willful dis- 
obedience of a court order or instances of bad faiths vcicatious, wanton, or 
oppressive conduct'' [at 258 239} and three other except^ms not applicable 
in this ^ase. While the Alyeska decision lus not yctiscen fully interpr^ed, it 
may be argued that "bad faith" in, this cxmtext would be knowing what 
student righfs are in a specific instance and deliberately abridging them — a 
more severe action (and prt^ly less common) than not acting in ''good 
faith/* It is more likely, then, that damages will be awarded und^r W^^oJ 
[1975} than will attorney fees under Alyeska. 

Less sc\^erc than awarding damages, courts may issue injunctions which 
«ijoin adniinistrators from actions abridging students* rights. 



Adviser: 

Teacher or Censor ? 



The position of the newspaper adviser is common in journalism depart* 
pmtts of both large and small untversiti^. T!^ adviser's respoo^ilkies 
imsalljr include overseeing tli^ paper's financial and Imsiness ailairsy being 
available to students for advice, ^dsiig students in the production of an 
tssue^ suggo^ing stotf and feature idois, criti<]Ufng student Mwk, acting as 
liaison between ^dent staff and the rat of ^ university, and, above all, 
teaching studoits the duties and responsibility of journalists. The National 
G)uncil of College Publications Advisers sig^s^ that the '*adviser serves 
priniarily as a teacher whose chief responsilnlity is to give conapetrat advice 
to ^aff membet^ in tl^ areas to be served^ editorial and/or ^incss. . « 

Advisers are not strictly ^aci^^; because they deal with nxanagement, 
finance, and personnel, they mzy also be censl^fer^ adouni^tators. This is 
where the problem— both ethical and legal — for advisers arises. They are ex- 
pected not only to teach responsible |oumalisnj but also to admiaister the 
school newspaper in the college's behalf. Tl^ p<;^ntiai for conBict is <|uite 
obvious.. 

The recent case of Pat Endr^ at Brookdale Community College in New 
Jersey points out some pitfalls. A journalism instnictor, she was teaching in- 
dents about investigative reporting. On one assi^imeot the ^dents unooy* 
ered what appeared to be a deliberate steering of audio-visual e<)uipnient 
contracts to a Ban in whidi the chairman of the Brodkdale B<^d of Tru^ees 
had a family inteiest. The ^aff of the student paper adeed that a non-student 
assistant working with Endress write the ^ry beotuse of his experience and 
knowbdge aboitf investigative reporting. Endrm wrote an a^Offiiipaoyidg 
editorial which was approved by t^wspaper stalF. Sfaf was fired bf tte 
school president. In the meantime, doctiments pnived not only that the cbur* 
0ian*s tie with the audio-visual company was thrcHigh family, but that he wis 
a men^r of the firm's board of dir^lors. Endress fikd a libel suit a^nst 
the tn^ees» claiming th^r made false ^6^n&^ abmit her and alteging 
breach of contract and violation of her righti of free speech and press. 
After a lengthy court battk, she ms otdc^ reined! wim tame and was 
awarded bade pay and damage^ induding $2,500 in {Mmitive damage i^unst 
the Broc^cdale Community Cc^ege presi^nt Tte 1^ daun wia set^ be* 
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fore trial for $900 and tlvrefoite oot before the trial omxt fEndiess. 
1976]. ^ 
Advisers may find ti»aii«Ives in one of two positious when censorship of 
the studeit paper is involved. They may be censors, acting on tfidr own or 
the administrators' behalf to ^ that certain naaterial h not published [eg., 
Trujillo, 1971 ; Dickey, 1967), Or, they may reft^sc to censor, u|Aolding the 
studoits' rights to publish as long as tiwre is no sub^taotiai or material dis* 
ruption of campus order [e.g., Baiaar, 1973]. In the first instance, the stu- 
dents may file suit alleging that tlw adviser, acting on bdialf of fl» sdiool, 
has deprived them of tteir coostitutioaal rigf^ under tl» Ftist-and Four- 
teenth Amendments. In the se(»nd, advisers who dgxtse to protect studei^ 
a^n« rensorship may' find that their job is in jeopai^y. Refusal to censor 
may be inte^retcd by the administratioa as inmbordtnaticHi and cause for 
dismissal. 

Couits have recognized that teadios must be givm ma>r?fp»nii keway in 
order to properly per form their function as tead^rs. As one Justice wrote, 
'Teachers . . . must be exemplars of open-mindedn^ and free inquiry. Titty 
cannot carry tmt their noble task if the ctmditioos for their practice of a 
responsible and critiod mind arc denied to tten" {19S^i«nan, 1952, at 196]. 
Faculty members, like students, do not shed tloir constitutional ri^jts at the 
school door [Tinker, 1969]. In Pkktring v. Board of Edncafion [1965], the 
Supreme Gxirt held that teachers could not be constitutitaially for«d to give 
up rights under the Krst An^admra* they would otbmnse enjoy is 
dtiaens. Thus, teadwra may speak and writcjredy about the schools in ^cfa 
they work as long as discipline and harmony are ikH disturb«i, the teacbcf's 
performance is no? mpaired, and the statements are not kaowin^ false or 
reckless. The PkL d«isic«a went far toward protecting tead^rs from 
arbitrary discipline by school officials when constitutional rights are being 
exercised. 

^ EK) advisers have a ciMistituUonal' right to refuse to censor a paper? Or, 
sbited anbthcar way, do advisers have any constitutiaial ri^ protect rtu- 
dents from censorship.? No such right has been specifically upheld by &e 
courts. 

One high school case points trnt the problem of the adviser as protector 
of students' constitutional rights. In Cdvin v. Eupp [1973] tl« adviser ^ 
a high school newspaper refused to allow the news copy Jo be censor^ b; 
school officials. The school btard v<^ to withdraw Calvin's cootrsct few 
tli* nexi year. The Court of Appeals upheld tl« school board, saying that 
tlw baird m4y have been hasty or tmwise bitf that "tite sdu»l board's de- 
cisiwj did not deprive [Calvin] of any of his ri^ under ti« di» prooss 
clai»fi! of the FourteHUh Amendment." The csourt did not feel diat the ri^ , 
to protect students from censorship was a liberty protected hf tte Constitu- 
tion. Questkms of tenure and teadung assignmeits may fortbsr cooftoe Ais 
issue. 
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Oq tl^ odH^r sidtt (to adviscis have the right as traders to censor {H^io- 
tton coc^t because they fee! the material ts eklm itresjpoos&le or a^dstst 
the best interests of their school? anlwer has oot been dearly given by 
the courts* since the degree to which a puUicatf<Hi ts connected to an aca* 
demlc department may cloud the situatitiD. However, the ^^ales seem to tip 
toward a negative answer. 

The code of thet National Gmndl of Cdl^ Publications Advisers reads: 

The advim must guick ratlwr than censor. . . . Student jounsali$t$ must be 
free to exercise their craft with mi r^traints beytmd the litnitattc^ of ethical 
and legal respoasibjlity in matters of libel, obscenity and invasions of privacy. 

The line betwera censoring and t^hing, diough^ may be a vecy fine oi^ for 
some advisers. " 

In 1970, the operation of tltf student r^wspiper at Scmti^m Colorado 
State University was transferred frc^n the studrat govemn^t to the Mass 
Omununicatic^i Departn^t. The ArraWt which had been operate as a 
campus newspaper and student forum, was to be used as an intfructionol tool; 
an adviser, Thomas McAvoy, was nani^. During t)^ early fall, McAvoy 
ordered a page cfeleted from an upcoming issue. McAvoy felt that the m^- 
terial, a cartoon and a story about ti^ president of the univei^ty, was ir- 
responsible and libelous. A month later, managing editor Dorothy Trujilto 
suliimitted a column about tfu^ upcoming attomqr general's raoe and an edi- 
U>rial critidaing a local fudge. Again, the adviser fek the martial was 
libelous and unethical, saying that the editorial n«ded to be rewritten. Before 
Trujillo revised the editorial, she was fin:d. The editorial was rewritten by 
McAvoy, and the column never appeared. Trujillo filed »iit a^un^ minus 
s^ o^ais, the University, and ^e adviser^ seeking reinstatement to her 
portion on the paper. 

A federal Di^ct Court said that the faculty adviser's ccmdmt had the 
cSeA of **reining in on the writings of Miss TnijiUo" while leaving the 
work of v^r Arrow writers free. "We cannot uphold such conduct merely 
bKause it comes labeled as Te^ng when in fact little or no t^u^g took 
pla»/' The court also noted that the change in the operating policy of tte 
paper had not been pt^ into effect "with suSident clarity and consislteacjf" 
and that the Arrow continued to serve as a student forum. The implications 
of the Trujillo decision are (1) if ttere is no teaching by tl» adviser, only; 
ari>itraiy censorship of individual copy^ the student's ri^ts will be uphdd, 
and (2) if tl^ newspaper is opened as a studei^ or campi^ fomm, censor- 
ship bf the adviser will not be alk>\^ [Trujillo, 1971}. 

The Fifth Qrcuit ^p^red to modify the TrujUh distinction between a 
student forum and a cbpartmoi^ teaching tool wh^ it involved censorship. 
The OMirt, speaking of a magaauM f^ished by the English Department to 
provide an outkt for the creative n^^g coa»e and adv^ ^ a facuby 
nmnber, said that **c^ice n university rea>gni2es a stiuknt activity which has 
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citmeots of fitc expr^oa, it can art to censor diat txpmskm oofy if it 
acts consistent with First Amendn^^ constitutiondi guarastfees" [Bazaar* 
1975]. Hence, wi^ctof a pi^>!icatiim. is a ^dent forum or a deparbi^ntal 
tool» the Fifth Grcuit in<licates that it is pititccted i:^ the First An^dment 
a^ust c^isorship. In this case, tht adviser and ti^ English Departn^ had 
»ippcKted the pibltcation of two articles using strt^t language and *'fwr 
fetter'* words* Hie case speaks wly to omsorship admini^rators* 

An argument may be made that in most inttames advisers aie the ad- 
mini^ratian's representatives to the student puhUcatiofis and wi»i censorship 
is effected by an adviser, it is in f;^ the *t erf an administrator— dK? cnisor* 
ship is on the school's behalf. If that is tht case, whatever cmn decisions 
m^ say concerning administ^ive cen^^ship may apply equally to advisees* 
In the landmadc case on camjms press rights, Dki^^y v. Akk^m St^t 
Beard of EducaiQH [1967], the federal Disrtct Omit spoke dicectly to ad- 
visees and their activities. In Dkkty, the adviser of the Tfoy State tropaliian 
had refused to allow an editorial to'' be puUished which critici^ ^ Ala- 
bima governor and legislature. After stating that fr& pi^ and fn* expres* 
sion could be restricted caily w^m^e the e^ci^ **matertally and sul^antiaUy 
interferes with recjuirements of appropriate discipline,'' the ojurt said: 
"Boards of education, presidents of coUe^, and faculty advisers are not ex- 
pted from the rule that protects students from -unreasonable rules and 
Inflations'' [Didtcy, 19^7, at 617]. The court appeared to bp equating 
advi^rs with administrators, holding that ad^e^ can ceimr only wh«i 
there ^ '^material or substantial interferena/' 

OnlfyOnc other case has spdcen to the question of censorship by a ncw- 
adminislf^r. In AniomUi v. Hammomi [1970}, the prudent of Fitdibu^ 
State CoHeM becaiw upset with the studetrt i^wspaper for publishmg a 
reprint of ah Eldridge Cleaver article whidi used "fwr letter'' words and 
"rtreet language/' After ihc particular publicatitaj was refused printing and 
distributicHi privileges, the pr^ident appointed an advisory board whidi was 
responsible for approving mat^al before funds wwld be reloued to tay 
for publication. 

A federal District Court said that *'prior submission to tl^ advise^ boid 
of material . . - [to] decick wlK?tber it compUes with ^r^ipsmsible fmdcm 
of the press* or is ot^ce^e, may not be omstituticxulfy rtq lired/' The advi- 
sory board is analogous to advisers in smaller schools; ttis the Aniomtli 
proscripticm against prior Censorship could be read as applying to advisers 
as well. 

Akhmx^ the National Coupdl of Grfte^ jPublicaHons Advisers code 
allows re^raints within the limits of libel, o&Keni^, and invasic»i of privacy, 
this nut^ be understood as self-r«$traint by stucfent jcwnali^ not censor- 
ship by advisers. In Kom v. Bktm [1970], a federal Di^rkt Gmrt t&dd 
that fear of prosecuticHi akme is not soffictent* reason to apply a statute uncon- 
stitutionally. In otter words, if advisers see potentially libelmis msrtcrial, at 
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lease this federal coufi seeois to that they can ooly give a<ivtc^ that 
It, suggest its omission or correction, Imt they (^noot achiafiy pievent ks 
puWictfton. The Supfcnwi Court !angiia|^ in Nfar v. Mtmfsolu [I93I1 
listing acccptiiws to the general rule againtf prk)r restraint, howev^-, may 
speak to tl» contrary. 
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A PublicaHon's 
Responsibilities 



Libel 



The courts have cocwstcmtfy held tb^ Ubei, obscmsty, auid sUiultf do 
fksofve the luU protection of First Amradm»i« [Uni^ Stales, 19373* 
For this tcasxm, Vbdom imterul b (mstd bf imiversity o£dal$ %Aio <b oot 
want ro^fy court battles, large doou^ awards, tod th? gooS name of didr 
iostitiUico sniudgcd. The facti» however, se^ to iodicite th^O^ the dudeflt 
newspaper has a imicfa better record than Us privacy ow&ed aNm^pftft 
when it oxtm to Ubei smti. A survey coodoctt^ in 1975 indkaM that only 
oineteeti l&el suits had been brought: against colkge pubUcations sk^ 1930. 
Of these nineteen^ damages were paid out in only se^n*-7*€oe as a re»ilt of 
court iiti^tiott (this one involved an advettiiement) and siK in out; of amrt 
sctttemen^ [SiMdteyt 1972}. Hcnvev^rr, these %uies should not imfiaOe 
thai less caitfion need be taken in wrUing and ed^g the coUege pobli* 
cation. 

Libel is any visual oc»nmuiitation (prtnl, sigm, or pictures) whkh ex« , 
poses a person to hatred, ridkule« or contempt, or whkh lowers the person's 
reputation^ causes the person to be^^um^rd, injuies the pmon*$ liveli« 
iwod {Nekoa & Teem, 1971: 61 1. Libel is tr^tkmally a ccHHinoo law 
offense, recent holding by the &ipiemc Court iridicite that ^ates must 
aifterc closely 6> Court dcciikms inteip»?^g li^ in li^ of the Hot 
Amendment {New York Times Co., 1964; Ger^ 1974]. Mtitdal may be 
libdbus whether k i$ part ctf a headline tl^ ^xy iUelf, ciSr an advertisemeitf 
or pliotograph. Any defanution arising from audessness, typographical error, 
or acciikiA is usually no excuse for a libeL -aJthou^ sudi infmmatuHS may 
be he%ful in k>wmng dama^ awards. 

The plaintiff in a libel suit must plead and prove four c^pnsents—^icfcntifi- 
catioo, {Hiblication, defansaticin, negligence and/or actual malioe (tediless 
disregard (m the tn^ or kiKwkdge of fal^ty), **^feg^gclKe** has msik hcoi 
defined unifoimly thtoQ^bo«£ the Unst^ and teeeot state coittt de- 
cisbns ^muld be oonsuUdl fbr the definitko lued m any partkular stat^ 




If fvegli^mc is fouiui. and Hkt pfaintiS ^ffefedl mtu: dama£^ to.reputatkm 
Of pocketbook, he or she m^y recover what arc Ieniie4 "artuai" damage If. 
in^d, actual nulkc is found on the | ubiister's part, th? plaintiff may be 
awarded not only actual damages fof actual suffering, but also pesuo^ 
damages which are awarded b^ause tlv court pcl^sunies hmie in|urf did 
occur even if rK>, suffering was pro%xn in cmirt* Alsc^ punitive damages will 
be awarded, not based on the if?)ur)% but as punishmrat to prevoit similar 
tibeU. (Not ali states recogniae fHinttive dama^ bet^uise ti^y are seen as 
having a '*cht!{uig" e^ect on the press.) 

The OK^iia have a whob array of defenses which may be used to defeat 
or lessen damages* The nuxst impc^tant defense is tnoh. in many ^tes 
alone is an absolute defoise; in olhets tnoh, qualtSed with "good nK)tives," 
is a defense. Other ab^iuti; defense include tl^ statute M limitations and 
consent or authoria^ic^ f rem the piainfilf to print tlK mat^nal. 

QualiBed or cmidi^ionaF defenses are, aside from truth, the mosk l^avily 
used by nurdia in libel cases. They include accurate reporting of privile^ 
material, fair comment and criticism, and tl^ constitutimui or New York 
Times rule. In every st^, the media have a conditional privilege to report 
anything appearing in c^da! reports and proceedings. TTiis ii}c:lud^ meet- 
ings of the Board of Regcmts, meetings of the body responsible for higl^r 
education, municipal council n^ings, open court proceeding and courts 
records (after some oSiciai proceedings have been taken), school board meet* 
ings, legislative sessions, and meetings of most €juasi*judictal, ^legislative, and 
^executive agencies* Most states have an open meetings and open records law 
wfiich should be consulted before reporting some of the nK>re obscure and 
la»cr k£U>wn meetings and ^records. Generally, a rrceting will be privileged 
if it is required or provided for by law. These privileged nfiws reports, Ikjw- 
ever, must be fair and accurate or tt^ will lose their qualified protection 
[GUlnior Ac Barron, 1974; 217}. 

There is only one reported college case falling under the cate^ry of 
privileged reporting. In 1955, the VandcAilt University ne^^paper, tlw 
Haiihr, ran a news story alxHtt six libel and invasicm of privacy ^its being 
brought against ti^ camjms humor magazine. Tl^ ^ry repottoJ on the 
plaintiff, who claimed that tl^ magaaine had ridiculed ^d libeled his four- 
year-old daughter by running her picture on a picture pa^ spoofing Motlwr s 
Day. After ihr suit was filed, tJt»^ Hastter soit a reports to the courthouse 
to report on tl« filing and tlK contents ,of ^ i:omplain^ and also to inter- 
view tite pkintiflf, the Rev. Eobert Lartgford. langford ag^cd to die inter- 
view and at tirst was willing to give the repcuter a current pictuie of the 
daughbsr to use with the news story. However, co ccmsultitig his lawyer, the 
plaintiH refused to release the picture but addeo he did want publicity and 
aj^eed that the interview could be reported. The Tenner Court of App^ 
in 1958 held that the HmiUnt mm ncrf lia^ for damages, became the six 
prior suits filed fcy Langford were a nutter of court record, ^tfn thus privi- 
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Icgt^ material, and the Hasihr news Ooty la^ai fair and accurate. Tbc omrt 
ah& lield that the consent to intervkw and Langford^s agtcemoU to ^ 
„ puMkity fckrccksjcd any pc^sibiltty of dama^ fLangford, 1958}. 

Fair' ccwnment is still used in son^c states. Fail comment on matters of 
pubiic concern is also c}uali&d by fairness and accuracy. This def«>sc pro- 
Iccte hc^Krst opinions criticizing the work of public 5gure$ or institutions who 
perform for public approval wt«) wc^k ti^r pubtic inters [GUlfXiof & 
^ BaiTou, 1974: 234}*, This particular defense covers comment and opinion, as 

distinct from facts, and is mc^ helpful wben editorial opinion evaluates 
public performances. Because it" is often hard to separate cc^uitort from fact, 
the qualiiicd defense is being replaced by tl^ Nt^w York ThMS rule. 
. One recent case whkh was dismissed after the piaintlf failed to appear 
in cxmrt invoh^ed fair asm^mit and criticism. The Wc^erii lilirms Univer* 
sity C&urhr ran an editorial in 1972 omut^nting the quality of teaching 
at the university. The editorial said in part: 

We get mad wj^n our tuition ri^es, but we do iittic when a better educa- 
tion is stolen from us. As long as we settle tot ^acf^ who spend the c{uarter 
^ talking about Raquel Welch and gawking at all the women in class, as 
. happened to me in an introductory journalism class, we de^^rve what we 
get. CO^uer, 1974: 4] 

The journalism tcacJ^er alluded to sued the paper for libel. Although the 
suit Mts& dismisscSi for technkal reasons, such an editorial is "fair comment 
and criticism" of tiK public performance of a teacher who exposes himself 
daily to evaluation by students and-facylty alike. The only way such a privi- 
lege can be defeated is if the commentji were made with actual malice. 

A more lecem case &om the Universsry of Illinois upheld the use of fair 
comment during a tenure controversy. Ahhough the case did not directly 
involve the student newspaper,^ the contunents were publkhed and the paper 
could well have been a defeiuiant. The ca^ invoh^ed Rol^n Byars, a faculty 
member in the political science department, who was engaged in a con- 
troversy about whether or nc^ be wuld be granted tenure. In the course of 
the discussions, Edward Kobdziej^ head of t^e political science department, 
circulated written comments on Byars* qualifications and also issued oral 
statement to the press. One of the statements calledl Byans a ' 'busy agent. ' * 
The court held the comment to be **mere name-calling" and a '^harsh 
judgment/' but W defiunation. The remainder of the sutements were also 
considered *'mtte opinion of the plaintiffs qualifications ftn a permanent 
puition at the university. To hold such ^temen^ defamatory would chill 
the ri|;ht of every f^rson to foma and express an opinion on matters of public 
intenrst/* said tl» court [Byars, 1977], 

The privilege of fair comment and criticism adheres not only to persons 
but also to or^aniaations or busmesses which perform public services. In 1971, 
Iowa State University's newspaper dmrged a student discount buying service. 
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CanipttS Alliance, Inc, with being a **slips{K>d <rfgani2ation . . . whose bu^* 
ness approaches are'cji^tonabkr/* wiih receiving "kickbacks and rdutes,'* 
and with ^'dishonesty which ied to doul^ about the profe^ionalism and 
business ethics" of the fii^) [Stevois & Web^, 1973: 33<>54]. CamfHis 
AUtance filed a $100,000 libel suit against the paper. An Iowa court, how- 
ever^ dismissed the suit, lused on fair comn^t and criticism^ Tl^ court said 
the organi^alion and its operations were matters of public inters to the 
University, and the paper had ihe duty to discl<^ the nature of these, opera* 
tions. The newspaper's nK>t$ves, said the court, "were not 4jas to ill will 
or spite and [werej therefore privileged under the ia^." 

Known as dtl^r the constitutional. New Yori Times, federal, oc actual 
malice rule, the protectic^ afforded t}» is^a when reporting on public of- 
ficials and public figures has htcn expanded gi^ly. In IS^t the Suprone 
Gniit of tl^ United Stat^ ruled in a case uivolving a Montgcunesy, Alabaou, 
city commissi<Hier that the o^ia require a greater degree of free<kmi whtn 
reporting on the public actions of public c^ldals. Court s^id such an 
ojBdal can recover damages only if she or he can prove actual malice^— that 
the material was j^bli^d witir a knowled^ th^ it was false or with a 
reckless disregard of whether it was false or not [New Yc^k Untes Co*, 
19^}. The. protc^ioo offered by the rule has been expanded greatly in the 
la$t do^^en year^ but has recently seen some diminution. By 1974 the rule 
had hccn e:cpanded to include all pd>lic officials, all public figures, and any 
person involved in a matter G^iyniblic or genefal concern [Rosenbloom, 
19713, With the Genz [1974] MTime, Iw. v, Fhesiom {1976) decisions, 
however, the Court now seems tybe applying the actual malice rule only to 
public officials and those other persons who have achieved notoriety or fame 
in a particular controversy or who have adiieved ^eral fame or iK^rxety 
for all purposes and contescts. Ute "public official" caregur/ 1ms not been 
changed since the New York Times Co, v. SulUvan [1S^3 However, 
it is too early to know how the Gertz and Firestont decisions will affect the 
definition of "public figui^" on campus. It sh<Hild be remembered, Aough, 
that students are almo^ always private individuals unl^ th^ voluntarily 
put their names before the public. * 

In one of the fir^ libel cases to come out of a college campus after ^ 
New York Times Co. {1$643 decisitm, tl^ Ari^Mia Court of Appeals held 
that a student senator was a public c^daL The University of Arizona Wild- 
tai ran an editorial in November 1963 critidang the ^udcnt senator who 
had introdiKed a bill in the student senate attempting to eliminate student 
subsidies for the newspaper and to establish a senate newsl^ter. Hie edi- 
torial commented on Oiry^ P^r Kkhr's political activities with such piuasi» 
as "campus demagogue^" ' 'dictator's fir^ move," ''junior-grade donago^ej* 
and ""troi^lcmaker and a fanatic*' Klahr biougi^ a libel suit against tte 
Wildcat t^tot. The court was uncertain whether the New Y&rk Times rule 
was meant to be applied to college campuses. In the final anal}^ the cmirt 
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cwKludcd that it woul<! be inapproprtite for <Me Uw of libel to cxijifc for 
stuiknt goveriuncnt Vhen the systetm «f poliUcs and news jnedia 

»fe so obviou&iy pattered after the situation off caii^pus" £Kiahr, l9(Sq. 

Anotlicf libel suit, b^ght by city policemen, resulted in a finding tiwfc 
two Ncwarki New Jersey, niountcd policvmtM were public officials becausic 
they "perfofm ^^scrnmcnt duties directly relate to the public interest and 
have fcsponsibilit)' fox the condiKt of ^veramcnt affairs." In that suit, a 
picture of the two policemen was used to illustrate an essay describing tht 
filings and experiences of o«c student during a demcnstfation and skirmish 
between Students for a De^uxratic Society and Youjt^ Americans for Free- 
dom, The headline accompanying the story and photo rend, "YAF S COPS, 
RIGHTISTS: RAQST PIG BAJTAKDS." The court held that the essay 
did not identify the policemen arj that the i rticlc dearly showed that the 
word "PIGS" referred to the YAF- and neither the policemen nor tlje police 
force was tcnncd racists or bastards in the stoiy (Scclfo. 1969}. 

A third ase, which did not involve a riud«it newspaper hit which did 
affect the campus and the tjuestiwi oif who is a public %urc, was Smdm v. 
Harts [1972}. Dr. hf^ Sanders was a professor of Englifh and, the head 
of the English Departoicnt ai Virginia Western Community Cbliege. When 
the Enghsh Departm^t merged into the Department of Humanities, a new 
dcpartnwnt head was chosen. The new head, without Sanders' permission 
and while she was home ill. took the files from her oaSce and placed them ' 
in his own file cabinet. TJ» Ro3n<d£c World Nem heard about the incident 
and, aftei contacting the department head and the public relations officer 
for the school, wrote that Sanders had "refused" to turn the files over to 
the new head. Sanders sued the public information c^icer. claiming she had 
never refused to turn over the files. The Virginia Supreme Giprt held 
tl» cveits surrcamding this incident were matt^ of public and gen«al ow- 
cern and that Sanders would have to prove actual malic? oa the part of the 
public information <^cer. . 

It 15 probable that such a ruling would not be made today in light of ihe 
post Gertz [19743 definition of public figures. San^ had not rKcived 
fame or notoriety out of the inddeot; she hj^d been involuntarily pushed ' 
into the limelight by the article, and she did not engage the public's attea- 
ti«i in an attanpt to ihfiuenf% tlw outcoct» of the controversy. 

Two decisions invoking a public college have been issued since Gem and 
show how the courts arc trying to reconcile the public figure definition with ^ 
the Gertz holding. At Wilson Junior Co«cgc in Chicago, wo former 
professors in the Department of Sociaii Sdcoce had become "actively 
engaged" in a college contioversy over textbooks. Studenta at the colk^ 
charged that the two teachers had refused to use black-authored books in 
courses in breach of a department agreement with black students. The 
Wilson College Pws published statements firom the students. In hearing a 
libei suit brought by the prt^cssors, the Appellate Coun of Illinois held that 
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the two pfofessots **had belcofnc public figures within ^e Witen Collrgc 
communiiy, whieh was the community scivedl by the pubiication." In. a 
footnote CO the opinion « the coun niade a staten^i which may serve as a 
guideline for student publications when trying to ^.^hete to the Gem 
holding: 

We do oc^ hold here that teachers In a public school are by that very fact 
public oficiaU. Nor do we hold that tead^ io a public sckxd are by that 
very fact public figures either in the school community or in the local com- 
munity served by the school. We simply hold that ^ plaintiffs hcre^ as 
teachers m a public school had umfer tL; circiunstances of this case bec^ne 
puUic iSguro^ in ibe scbjol commimity . . . [Johnson, 1975, at 447] 

In a more recent UiirK>is case, Roben Byir>« a political science faculty 
member at the Univeisiiy of Illinob,wa$ engaged in a tenure controversy. 
The court •*conccded" that Byars was a public 6gure, probibly becan^ of 
the level of discussion that erupted during *^e tenure decision process 
{Byars, 1977). 

There is no doubt that z membei of Congress or a ^ate Ii^slature or a 
candidate for public o^tce is a public oi£dal &r public figure, but this does 
m4 mean that a !^udent news{^per criticizing such a person wiU not be 
drawn into a libel suit. The Daily Egypiian at Southern Illinois University 
at Carbondale twice ran a paid political advertisement criticising the v<^g 
record of a state senator and adcing the studoits to vc^ for tl^ opposing' 
candidate. The advertisemttit read: "Q. What's Worse than a Bad Carfxm- 
dale Landlord? A: A Bad Carbondale Landlord Who Votes in tiw Illinois 
Legislature." TTiis headline was followed a recitation of fair tenant- 
landlord bills opposed by the senior during his term in office. Hie senator 
brought suit; but the Illinois Court of Claims held that die sena^, under 
the New York Times rule and sub^uent rulings, was a pi&lic official and 
that no actual malice was evident. The senator tried to show actiiai malice 
existed by the fact that, contrary to Illinois law, the advertisement did nc^ 
* contain the name and address of the party responsible for the ad. TTie court 
held that the failure of the D^ly Egypiia^^ to notice the omission of adequate 
names and addresses was not evidence supporting actual malice [Williams, 
1^75]. 

In addition to the absolute and conditional defen^^J a newspaper a^ has 
partial defenses?, or mitigating factors. These defenses ^ used to lessen the 
damages and include evidence of bad n^utation of plaintiff, provocation by 
plaintiff^ honest mii^ake, prdbable cause, and retraction. 

Retracti<^ is not only a partial defense after a suit has been hrou^ but 
may vcfy well be the best way to avoid a libel action entirely. For example, 
in 1961 the Ifidex, the student newspaper at Pacific University in 0^g(Xi, 
ran an editorial criticizing the university health «nter and a health service 
pl^ician. TTie physician sued for $50,000- in damages. However, after the 
InJtx published a retmction, the doctor dropped tim smt f Corroran, 1970]. 
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Any JcirACtion be full, fair, accurate, prompt and contain, no lufkiog 
insinuations or additlomi charges [Prosscr, 1971: SOO]. Tw«)tf-fiw datcfs 
have laws which augo^ Ac eSfect of ttttwdi^ and spedfy what is a pi^^^ar 
retraction. "State statutes siUHiId be consulted to determine what type of re- 
traction is retired and what format must be used, that is, phrasing place- 
ment, deadlines, type sia», and so on. 

In a 1972 survey of 159 advisers, 98 said fetracricms had been printed 
1^ their publkatimis, btrt only. 30 were in response to the pcwibihty of suit 
[Standley, 1972}. ' 

Despite attanpte by student publications to prevent libel suits, the f«r of 
costly libel actions coupled with a dislike of critidsfn is cmc reason adminis- 
trators try to keq> a tigl^ rein on ^d«^ puUicatic^ However/ one amn ' 
has found that prior censorship of pcssibfy litelous material in a college 
newspaper or |»riodicaI is uncOTstitutional and unjustified under tte First 
Amendment, 

In Truiillo v. Love, Dorothy Trujillo, managing editor of tiw Southern 
Colorado State College Arrou% tm a political cartoon critical of the college 
president The Arrow's adviser found it possibly libelous and orcfered it 
deleted. A month later, Tru|ilk> submitted an editorial which characteri;^ a 
local judge as a "small tiro farm^." Again, the advi^r said it was p<^nr 
tially hbelous. Ms. Trujillo agreed to rewrite the article but was fired before 
she did so. A federal District Court said that potentially libelous material is 
not subject to prior censorship. Speech, although potentially libelous, is 
protected, and the university is not justified in censoring it unless it is neces- 
saf)' to avoid material and substantial interference with discipline and order 
{Trujillo, 1971, at 1270}. 

In another case, not involving a civil libel suit but a crinunal flag desecra- 
tion law, the court said that although university officials might be subject to 
prosecution because the}' are involved to some extent in ti publication, this 
does not allow them to apply a statute uncon^itutionally t'^om, 1970}. It 
may be argued that this some Iiolding would ^dhere to 'ibel statutes or state 
constitijtions. Just as in any attempt at prior censorship, the school must / 
prove a substantial and material degree of disruption in order to overcome 
the right to freedom of expression on the campus. 



Privacy 



Privacy is defined as the "right to be let alone" or the "right of a person 
to be free from unwarranted publicity" ["Black's," 1968: 1359}. Although 
privacy is not mentioned in the Constitution, mmi sfeites, either by statute or 
judicial interpretation, have recognized a right to privacy. 
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Four types of invasion of privacy arc mit^ueed by frnw* legal scholars: 
(I) intrusion Ac pUintiff's physii^ «)litu3c; (2) appropriation of lomc 
element pf tte plaintifi's pwonality~c.g,, nanie ot tikcf^s— for asmmercial 
(3) publication of true hii embarrassing or private facts ; and (4) {Hit- 
ting a pJUintiif in a false light by falsification or ficttonainEation [Frosseft 
I960}. 

Immswn. This area only recently became critic^ bccau^ it involves how 
reporters gather news and what right, if any, they have during the 
newsgathcring process. Intmston tiwlv^ the physical or non*physicai 
invasion into a person's solitude. Intrusion is similar to the tort of ^f^ss, 
which is the wrongful entry of a person onto arunhcf *%pfoperty. Recent cases 
imiicate that a plaintiff whose solitude has been disturiKsd by dhe media may 
sue for either intrusion or tnrspa:^ or both. 

Reporters can directly intrude into a person's privacy by entering private 
property under false pretenses or without permissioa, or by secr^ly 
photographing or tape m:oiding without another's knowledge or under 
fake pretenses. It makes no difference .whether the story gained from the 
intrusion is published or wh^her it is newsworthy, for it is the intrusion 
itself, not the ptiblk-^tion, which is the cauj^ of the legal acuon. 

In a California case, two Life magazine reporters worked with Los Angeles 
police in gathering informauon abNout a "healer," A. A* Dietcmann. The 
two reporters, Ms. Jackie Metc^ and William Ray, assumed false idenuf;ies 
and entered Dietemann's homesrffkc under the guise of being patients. 
They took with them hidden , cameras ar^d microphones. Dietemann 
diagnosed a lump in Ms. Metcalf s breast as fc^ii^ cau^ by rancid butter. 
Ray secretively photographed the e^ouninauon, and the conversation was 
transmitted to a tape recorder \n a car ounude. After Ufe published its siory , 
whkh included the pictures tSken by the hidden camera, Dietemann sued 
for invasion of privacy. The JSpth Circuit Court of Appeals refused to accept 
Life's contention that the First Amendment protected the newsgathering 
process. The coun wrote, "TTie First Amendmait has never bccq construed 
to accord newsmen immunity from torts or crimes conducted during the 
course of news gathering" {Dietemann, 1971). 

Recently, a reporter and film crew from WCBS-TV in New York Gty 
pre{med a story about several fa^ionable Manhattan r^urants which had 
l^n cited for num^^rous health code vi6btioni. The"^ news team was in- 
structed to enter the restaurants unannounced so that the fdin wquld give 
viewers a true picture of conditions. Upon entering one resuurant **with 
cameras rolling'' and Ugh^ on, rht^ reporter was told to leave; she refused. 
Patrons waiting to be seated left, others left without paying, and others hid 
their faces behind napkins and ^blecloths. The film crew left with less than 
a minute's word) of jQlm. The rmaurant owner sued for invasion of privacy 
and trespass. WCL^S claimed that the story was newswonhy and that the 
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iicwsgstthcriog. process was guaranteed proteciion under the First Amend* 
raent. A New York appellate court rejected the a^ment, citing the 
Dteifma^H precedent thsu journalists have no right to break in the 
name of t^ie First Amendment (LeMistral, 197S]. 

The rbrida Supreme Coun, however, ruled that when a joumalist is 
invited onto property where police and fire officials are conducting an in* 
vcstigation, and where it is ''common custom" that reporters may enter 
such property, no trespass or invasion of privacy occurird. The situation 
arose when a newspaj^r published photographs showing a "silhouette'* left 
by a body in a house destroyed by fire. Tlie mother whc^ daughter was 
kiJIed in the fm brought action :;^nst the paper {Florida Publishing, 
1976). 

Tape recorders can be a reporter's best friend, particularly when covering 
sehsitive stories wh^ word-for-word accunu^ is important. However, 
reporters must remember that the upe recorder can also be an intrusive 
device when carelessly used. The Federal Omnibus Crime Control Act of 
1968 requires that only one party to a taf«d conversttion needs to know 
about the recording (18 U,S,C. sec. 2510}, However, state laws glso may 
regulate the use of recording devices and these laws should be consulted and 
adhered to evef\if they d^er from the federal law. Florida law, for example, 
requires that all parties to a upcd conversation must consent to the recor- 
ding. This law has been upheld as constituuonal although challenged by 
Fbrida's news media as an abridgement of the First Amendment since the 
law hinders the gathering of legitimate news fSunbeam Television, 1977]. 

To date the United States Supreme Court has not acknowledged that 
along with the right of the pre^ to write and publish news there is a 
correlative right to gather news. Lower courts have agreed that there is 
**some" fight to gather news, but that qualified right geneially does not 
give journalists the right trespa^ on private property or to intrude on 
one*s solitude. In sum, journalists have no more rights than do ordinary 
citizens trying to gain similar informarion . 

Appropriaiion. Tht use of an individual's name, likeness, or te^imony 
without consent and for promotional gain is a prc^Iem confronting ad- 
vertising staffs. An early and famous case points out the problem advertisers 
may face. Franklin Flour Mills used Abigail Robcrson's picture to decorate 
postcn advertising flour. The child's parents sued for $15,000, because the 
picture had been used without her consent. Although the New York courts 
did not recognize the young lady's right of privacy [Roberson, 1902], the 
case prompted the New York legislature the next year to pass the country's 
first privacy statute. The new law made it a misdemeanor and a toit to use 
a person *s name, portrait, or likcn»s in advertising witiK)ut consent. 

Since arisen t is a publication's only defense in. an appropriation suit, con^ 
sent forms or model releases are the best protection. Such a form gives the 
purpose for which the picture or likeness is to be used and includes a state- 
ment of consent to be si^ed by the subject. 




Pubii€4Uion's ResponsibitiUts 55 



Pubhcaiion .of private or embanasamg facis. There have been few in- 
stances in which a newspaper has bceti successfully sued for publishing truth- 
ful accounts about a person because of tte broad defense avatlibie to the 
newspaper. ^In every |unsdicticMi where right of privacy has been recognized, 
courts have held that if the matter published b ncwworthy, tlw ant canned 
stand [Gillmof & Barton, 1974: 289}. Hie only ' private facts" action to 
coffie before the Supreme G&urt involved ludid^rf tecords. In Cox Bwad- 
castitfg Co. V, Cfibn, a tekvision station bmadcasi a sound*<m>fslm newsr^l 
about tiKr trial of two lape and murder suspects In the report, tte newscarter 
gave tlie name of ll^ 17-year ^Id rape vtctwn. According to Georgia law, 
revealing a rape victim's name is a misdancanor. Tlie Court held that tfie 
infomution as to uaine was a matter of puulic record both at the tinu? of 
tl^ rape and at the time of the trial and therefore could properly be reported. 

The only college privacy case reported also involved private facts and 
judicial reports. The Vanderbilt University student newspaper, the Husiler, 
rcpofted on a privacy and libel suit being brought against the campus humor 
magazine. The magazine had published the picture of Rev. Langford*s infant 
daughter with a humorous caption. Langford brought six sqsarate libel and 
invasion of privacy suits against the magazine. However, before any judicial 
action was taken, the Hustler published a story about the suits, an interview 
with the girl's father, and a reproduction of the allegedly libelous picture 
page. Lanf ford thv*n brought suit against the Husiler A Tennessee court 
held that tne Hf$uU*r story merely related facts that were a matter of public 
record and that it would be 

unrealistic and illogical to bold that there has been an invasion of this common 
law of right of privacy ... by publishing a matter which that individual 
has already made a matter of public record, available to the eyes, ears and 
curiosity of all who care to look, listen cfr read. [Langford. 1938, at 570) 

Rarely will a public official or public figure be able to win a privacy suit 
when matters published arc true. Persons who place themselves either will- 
ingly or unwillingly before the public may find that most of the details of 
thcif lives are public. Even per>ons who invcJuntarily come before the public 
receive little protection [Time, Inc., 1967]. An example from California 
serv«5 to show Ikjw bra dly th(? courts have interpreted ncwsworthiness. 
Refers Digest carried a s{or>' about truck hijackings and the various ways 
being used to stop the crime. In the story, the author mentioned the case of 
Marvin Briscoe, who had stoical a 'valuable looking" truck only to find it 
carried four bowhng-pin spotters. Briscoe had been arrested for the hijacking 
eleven years before the story appeared, Although the article was true, Briscoe 
brou^t suit, claimin|g that his family and friends had scorned him and left 
him. He also said he had been leading a rehabilitated life since the incident. 
The California Supreme Court held that Briscoe was no longer a newsworthy 
subject and had once again become an anonymous member of the com- 
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munity. iUtlK^ugh th^ w^ts reason to disai^ htjacklog, there was no valid 
reasoa for using Bii$coc*s name [Briscoe. 1971]. D^pttc tt» CiIiforiUA 
aiuri'»^ lioidiing, Briscoe did not win his smt Th^ case was tmoved to a 
Federal District Court which ^^!d for the nugaatinep although the incident 
had occurred eleven years brfore pubiication f Nelson & Teeter, 1978: 183}. 

Frf/ir lighi, or publicaiion of uofuhfamai&fy falsehoods. One di^erence 
between 'false light" and libel is the LuJc of ckfanution in the fomw. The 
first privacy case ever to reach the Supreme Ccnirt involve fictionalization of 
an otherwise tnie story. In Time, Im, v. HiU [1967], Lift magaaim prhited 
a review of a play adapted from a hock abcHit a true incideitt involving the 
Hill family. TlW Kills had t>een held h<^tiige in 19^2 in tl^ir suburban hon^ 
outside of Philadelphia. Wlwm the play was produced in 1955, Uji ran 
several pictures of tl^ actors in the Hill's former honw. The play as well as 
. the £i/r story depicted a violent incid^t, whereas the Hill incidet^ had not 
been violent. Hill brought suit against Uje, arguing that the inaccuracies in 
the story were fictionalized and invaded his and his family's privacy. 

The Supreme Court, in this landnurk privacy decision, held that although 
the Hill family had been involuntarily brought into the |niblic eye, the nutter 
was of public interest, and tlw plaintiff must prove ttat the publication was 
made with reddess disregard for the truA or with knowledge of falsity. 
Thus, the Ni^w York Times test of actual malice had been brought into the 
area of privacy. The Time. Im. ruling has since been extended to all cases 
falling in the *'false light" vategpry. 

ITic most recent Supreme CcKirt case involving privacy reached the prob- 
lem that 'new jc^naiism** has created for some writers. Jc^eph Eszteriias, 
a "new journalist" and former Qeveland Plain Dealer reporter, wrote a fic* 
tionalized news account of a family in West Virginia, The story tcdd of a 
bndge collapse that had killed Mr. Cantrell, leaving the CantreU family in 
poverty and despair. Thtt story falsely depicted the family as living in poverty 
and reported statements allegedly made by Mrs. Cantrell^ despite the fact 
that she had refused to be interviewed. ITw Supren^ Court hxAd that the 
fictionalised story was written with actual malice, because the reporter knew 
tlK matters reported were false and misleading [CantreU, 1974}. The main 
defend, therefore, in a false light case is the New York Times privile^. 

Where photographs are concerned, publications have not always farSd so 
well. The ijld ada^ that photographs never lie has presented problems for 
newspapers. Photographs which have been air brushed or altered in sorw 
way are dangerous to use. Also, misleading captions under plK^ograpl^ have 
led to serious invasions of privacy. One example involved a photograph by 
Henri Cattier^BresscHi of a Mr. and Mrs. Gill at a candy store owned 
in Los Angeles' Farmers Mark^. The picture, which depicted Mr. Gill with 
his arm ground his wife, was used by Ladies* Home Journal to illustrate an 
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afttde titled ''Sex/' The caption read '^Publidzcd'as glamorous, dcsiwUc, 
•love at fifst siglit' is a bad risk " The court held that the article^ was a 
'"chatacSeriaatiiKi that inzjf be said to toipinge senousl^ upon {tfte plaistfiffs* 
and the public's] sensibilities*' {GiU« 1952}. 

lii tec^m )^ats, the federal govemn^mt has beoi interested in prelecting 
the puhlic*$ "right of pivacy," and a nuo^ier of laws have bmi pas^ which 
restrict access to private information kept by federal jmd state agoodos. Of 
partiadar comxro to the campus journalist is tl« Family EdiKation Righte 
and Privacy Act of 1974 (20 U.S.C i232g), owe commonly known as the 
Buckley Amendment. The purpc^ of the Buckley An^ndment is twofold, 
Fir^t, it is to protect the m:^^ of ^dents attending public sdiools from 
unauthori^ md p^^icity. Smuid, it is to albw studoite at colleges 
and universsties (or poraits of diildren in lower grades) to iiispect and 
CCvjcw any and all official records abcmt tliemselv^ kept fay the sdux>l« 

Specifically, the types of information controlled by thii law are aaulcmic 
work, course grades, attendaroe dMa, health informatiixi, family mformation, 
ratings and observations by sciK)o! personnel, reports of serimis or recurrent 
behavior patterns, and scores on intelligence, aptitude, psychological, and 
interest tests. Release of this type of information can be made only upon the 
written consent of the studer^ excef^ where rel^se is to school officials off 
aiUhoriaed education agencies. 

Tlie law docs allow certain "directory information * to be made available 
to Ac public, but die school must infomi tl« ^dents about what is included 
in this category and allow them time to submit a jsvritten request that such 
information not be rekased. Directory information include such itcnis as 
address, a^, Flight and weight of athletes, names of parents, classification, 
telephone number, aaulemic major, sodal and professional activities, dates 
of al^darK:e, and degrees received. 

the implications of tte Buckl^ Amendment for tl^ student joumali^ 
are that if information about a student is needed, a writtra request must be 
made to the holder of the record and written consent must be received from 
/ the jstudent before the private information can be rckased. If the material is 
^ / -^ : ,to be published, tl» stu<tett murt be aware of ths nature of tte publication 
. / and mu^ consent to each piece of information dm will be released. 

The Buckley Amendment docs not allow students of parents to sue a 
univrrsiiy should restricted records be released. In fact, die law does not 
forbid disclosure of such infonnation; the law simply cuts ofiF federal fiinds 
to the institution which release private information (Studmt Bar 
A^Kiation, 1977). The only enforcement of the a., .admem is through the 
Secretary of Health, Educatioo and Welfare |Girardier, 1977|. Thk; threat of 
te«5 of fi^nding, however, may cause greater concern to an administration 
than the threat of law suits, resulting in a very strict interprmuoh of what 
materials can and cannot be made available to the student media. 
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De^to the fact that itlalivelf few libd privacy ci$cs have been biought 
agalfui caSkgL ^^papct$^ imiveraties must ^ be cc^ik^g^ abmit 
liability igi such instances. 

Scteffigfi immumiy. So«i« public universitr^ need not be cof^ned with 
tort acfioos because tl«y cmnot be sued under the doctrii^ of wvereign 
mm»inity, that is. tb: state onnot be su^ wittemt its permisskwi. Hov^veTp 
the number of such static cmjoying soveies^ immunity from tort liability 
is dcacasing. Some steitoi have given up all immunity from suite, others have 
assufl^ liability hf law under certaia drcumrtances, and rtill (^hm have 
abrogated thrir inununitiy where school di^ric^ boards, univmities^ <^ otfwr 
educational institutions arc concerned [Korpela, IPTOJ, In order to dedde 
whether a university is immune from liabilify for damages cau3«d by its 
agents, such as a ^pus newspaper, 5Ute and state Judidal decisions 
should be consulted. If a univemity enjoys immunity, the conuncm law doc- 
trine means that tlK? school is nc* liable for persc^al or property dama^ 
caused by its officers, agents, or employees [^'Black's." 1968: 1568}, A 
sdiool newspaper, as a i^cogn^ orgaoiaatira, may be sudi an agent 

One state court, however, has found that where a publishing operation ^ 
such as a university press is incorporated as a di^inct legal entity separate 
from tlw state, and wl^re money from publishing activities Is kept s^arate 
from general university i\m^^ the university will maintain i^ sovereign iin- 
mimijr, bitf the publishing corporation will be subject to wit [Applewhtte, 

Vic^iosis liability. Because of recent legislation and judicial decisions, 
many ^tts do not enjoy immunity from li^fity, and their universite arc 
open to damage suits. The most common form of liability is vicaricms liability 
(also known as responJeai superior or imputed liability). Tbe thwiy behind 
vicarious liability is that a master (in tfiis case, 'the university) is liable 
for the wrongful acts of its servant or agent (newspaper) ["EhufkV' 
1968: 1475}. Three elements m^essary for a finding of such a relationship 
are consent, benefit, and ccmtrol. 

Consent comes in various forms, mh as recognition of Ae pap«r as a 
student activity, reoognitira throu^ financial ccmtrol, di^ibirtitm privileges, 
or simply a written acknowledgn^t of the newsf^per's operation on csun- 
pus. Benefit is unlikely to be financial, but%may be educational or informa- 
tion4. Control may be found in approval of ocmtracto, use of facilities and 
service^ or cv«i a set of niks and regulations for distrilmtion. The ad- 
ministration, however, cannot oontroi the coitfcnt of publkatioi^, and even 
financial cmtwl is not as strong as that of a privaf- publisher. The oMtiol 
element, therefore, is tenuous, but courts may find a wffidrot amount for 
purposes of vicarious liability {''Note,** 1973). 




oa be t^ld liable for doimg^ as can tlw {mfalisher/ The distributee majr 
be a coroef magatioc vc£k&»r, s boc^seibr^ m my news vending zgerA, This 
type of iiabiltty. knoira as cc^nmunkatidn ital^ty, also adhetes t ism- 
verity because of its participation in the distribution of siimA publications, 
Distrtlnition may l>c proven by a finjncsai connection with the f^wspapor; no 
consent or benefit need be present. One recent college case points out this 
possibihty. AUl^>ugh tlw suit for $938,000 was dismissed fw technical lea- 
ser the judge said; 

CHje who fumisl^ the means of com^ient circulation, knowing or having 
reasmiable cause to believe, that it is to be used (to disuibute a hTiell, and 
it is in fact so used, is ^juihy of aiding in the puUkatfon and becomes the 
instrument of the libeler. { 'Note," 1973: 1084] 

In both vicyious liability and ccmimunicatic^ liability, colleges which 
do not attcn^pt to control tl^ omtait of s^udttit publications may be in a 
better positiim to avoid liability than those which impose omtrol Gnirts 
may find it illogical to hold liable schools which arc abiding by judicial 
decisions saying that ccmtent decisions should be left to studrats. 

incorporjiiofi. Incorporati€m does not free a university frofa liability in 
all instances, but it does minimize the risk to the pocicetbodc of ^dent 
publications which have become incorporated. It wcnald still be possible for 
a court to ^pierce the corporate veil" if the university is found to have any 
control over an incorporated paper [**Note,** 1973: 1075], It is possible for 
on incorporated pubiicaticmi to have the necessary stnngs with the university 
for vicarious liability to be found. Some courts will ova-look the legal separa- 
tion and find the financial dependence enough to hold the university ^iU 
liable. To help minimize the risk of courts undoing this legal fiction of 
incorporation, the university can make surf that (1) the fonnalities of 
corporate separation are rigorously adhered to, (2) ihs newspaper pmchases 
its own liability insurance— a siftn of financial independence, (3) a dis* 
claimer is published in the newspaper stating that the views are not neces- 
sarily those of the university, and f4) the statement of purpose in the charter 
includes a clause about the separateness of editorial contrd ["Note," 1973], 

Thci)enefit of incorporation to the corporation itself is that a corpomtion 
carries the privilege of limited liability. Tl« newspaper would not be liable 
for more than fts assets. 

P^rsmml lidbiliiy. As a general rule, the individuals involved in Ihe 
publication may be pet:sonally liable if damage resulted from tlicir negligence* 
Hence, student editors, reporters, advisers, and individual administrator may 
be sued along with ihc university. Because ncgtigatcc is the criterion for 
peiwnal liability, administrators may escape liability because they do not 
pass on tte material (and are not privile^d to do so under First Amendnwit 
guarantees). Advisers who work closely w**h the paper and supervise the 
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duly operalioos of the r»ws pfoduditm ate mote likely to be sued than a 
baud of puhiications or m adviser who maintains tatxte distance from tl« 
overall iHibJication, Hence, the person nwst likely to be sued aside from the 
* imi\xrsity itself is the editor who was negli^t In allowing a «be!«is stoiy 
or an inmion of privacy to be printed. Froni a purely practical standpmnt, 
however, stud«H editors or reporters are lets likely So be defendants than the 
university because they simply do not have the financial resources to pay 
damages. 



Obscenity 

AkMugh. there is a great deal of ctauxm on the part of parents and 
adms listratMS nbort obscenil)' in tht: campus press, a lode ai rcpoitcd cases 
reveals litdc actual obscenity as defined by the courts. The concern among 
administrates is primarily about "indecen» or "offeisive" Ian.guage~ 
language which enjoys First Amendment protection. The danger of obscenity 
prosecution, howev-er, may be lurking nearby. Tl« Supreme Court in 1973 
defined obscenity as foUows: (1) whether the avcrs^ person, applying 
contemporary cranmuhity standards, woidd find that the work, taken a^ a 
whole; appeals to the prurient interest in sex; (2) whether the work portrays 
m a patently offensive manner sexual conduct specifically defined in state 
law and (5) whether the work, taken as a whofe, lacks serious literary, 
arti!4ic, poiiticpl or sdentific value {Miller, 1973}. 

More recently, cwirts have struggled to define the "community standard," 
and the results have ranged from a statewide standard to a neighborhood 
standard "Community Oandard" is more adnoKmly aacf^ as tlw standards 
of the city, town, or county from which the Jury is drawn to l^ar an 
obscenity case. The quesUon raised at the university level is w}«ther the 
comnwnity w«dd include just the university community of students, -facuhy, 
and staff, or whether it would also include the town, city, or county w{»re 
the university is located. If the universi y is accepted as the standard, would 
the standards be harsher or more relaxed? Some lower cmrts would argue 
that the standards in a university must be stricter and rtudcnts shcHild 
exhibit a higher standard of morals than persons off campus [P^ish, 1971}. 
The Supreme Court has rejectRl this double standard, stating that rtudents 
should not be subjected to greater ^andards of amdiK* than tlwir OHmter- 
parts off campuj [Papish, 1973}. If standard? ar« not to be strictw, can 
they be more relai^.? Oi» argument is that stu&ats are nwre mature and 
can more readily sec tlw social valtw of c&iimuaications which off cam^ 
may be seen as only vulgar or shocking. A good case may be made for the 
proposition that community standard for ol»cenity in tlw cunj|w press 
should be tlw audioice— tlw cwnmunity of ^ents, fsKMlty, and staff udi 
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reads the ocws{}aper. If stKh an 4f|;iiment wer*: suctcs«iful, obkenity migli! 
be judged hf mote relaxed standards on campus due to the maturity of the 
totfe^ student aad the educationaJ level and tolerance of tl^ faculty and 
staff. y ' 

Hms quest^n of community ^andard has not yt^ been raised in a case 
^nvolving tdscenity in a campus publitatitMi. Tte primary concern has b&M 
w^t cottt^ol the university 1^ over indecent or vulgar language— language 
whia»-d&« not fail under the definition of obscenity. May the university 
attanpt to curtail tfiis t>pe of language by using k review, board? May the 
school suspend or otfwrwisc discipline audents engaged in such writing? 
May the school refua; to appropriate mtmey, refust to print, or refuse dis- 
tribution privileges to nevspapers that use indecent language? All of these 
c<Hitrols have been used at csie time or another to suppress or ccwitrol stu- 
dent publications. However, courts have said that when the material is not 
obscene, all the saf^rds of the First and Fourt«enth Atnendmcnts must 
be adhered to [Antoncili, 1970}. If school oHidais feel tlte material falls 
under the definition of obscenity, the most rigorous procedural safeguards 
must be offered the material until there has been a swift judicial determina- 
tion of obscenity [Antoncili, 1970, at 133?}, 

In the landmark case in this area, Antamlli v. HatmnonJ f 1970}, Presi- 
dent Hammond refused to pay for the printing of an I-idridgc Cleaver 
article and rc<]uir«d future editions of the Cycle to be approved by a review 
board which wcmld certify expenditures and approve payments after the 
publication was approved. Although a federal District Court felt obscenity 
in the campus press was not likely to cause disruption, the university could 
still take steps to control its appearance, in the ^tudent newspaper. But the 
court warned that when iSeasures arc taken to rr^alate obsttnity, the state 
must be rarefui that protecflpd txpression is not caught in what the court 
termed "the regulatory dragnet." To prevent prior restraint of protected ex- 
pression, the court extended to the campus the same prior restraint safe- 
guar^ used in movie censorship [Frecdman, 1963]. First, the burden of 
proof that the nuterial is obstene is on the censor. Second, a judicial 
^ determination must be made quickly. Finally, an avenue of appeal must 
* be made available. Until ^uch time as a judicial determinatitm is made, the 
school admini^rators can regulate newspaper content only as long as it 
relatw to the maintenance of order and discipline on the campus. The court 
said it ccRjId not see how indecent or obscene language would be disruptive, 
adding that tlw university setting of college-aged students creates a *3tui« 
marketplace for tlw exchange of ideas, Anionelli [1970] was the hit step 
i'ft advising administrators and faculty that just because the university fu ids 
a newspaper, it do« nt* have tota], control over its content. Nevertlwlcss, 
school officials continue to censor newspapers for indecent or unconventional 
language; when such cases reach their final appeal, courts have generally been 
UQsyotjpatlMtic to the administrators' viewpoint. 
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At Texas Tech University, a rccognkcd campus organiamtion published 
and distnbuted canifms-widc a tabloid newspaper, the Catalyst, whidi sold 
adverti&ini;, had a paid circulation, and had permissicm to s^ll copies m 
campus. On one occasion sichool ottidais believed the contents of the CatJyst 
violated the student conduct code, which prohibited lewd and vulgar lan- 
guage on canipus. Hie administratic^ refused the newspaper its circulation 
and distribution privileges, *Ithou^ the student bookstore and librar>' con- 
tained books and oiagazines which used the sanKi languaj^. A Di^rict Court 
repeated the Atuoiulli [1970} warning tliat before expression om be cur- 
tail^ it iUi* interfere to a- substantial and material degree with canipus 
discipline. For tixjse administrators who wield the heavy ami of censorship 
at the snallest hint of problems, the ctmrt warned tliat it was t\sA enough 
that the possilwiity of disturbance was anticipatc*d: . , an uncrystalliaed 
apprcteision of disruption cannot overcome the right to free exprcssi^Hi/' 
Because Ac language in qu<^ioi* was not chalien^d as obscene, but as 
*1cwd and vulgar/' the District Court warned again^ tlie censorship of 
challenging and provocative language: . 

That the language is annoyiag or inconvenient is not the test. Agreement 
with the content or manner of expr^ion is irrelevant. First Amenonicnt 
freedoms arc not confined to views that arc conventional, or thoughts endorsed 
by the maiority. [Channing Club, 1971, at 691] 

The question of wheth^r*^^oniversity can prevent publication and dis- 
rribution solely m grounds of bad taste or inappropriatencss has come before 
the courts st\wai times since the Channhig dub [1971} ruling. The major 
case is Papisb v. BaurJ of Curators [1973]. Barbara Papish, a 327earK)ld 
journalism graduate st UfUcnt at the University of Missouri, was a staff mem- 
ber of the local underground newspaper, Free Press Underground. In 1968, 
sIh; and three otl^r students were arrested for distrihiting obscene material 
the Memorial" Tower, a tribute to students who died in Worid Wars 
I and II. The particular s^ue of the paper in question carried two pieces 
which tt^ administrators felt were obscene and against the school conduct 
code. On the front page of the paper was a political cartoon depicting a 
club-wielding policen^ raping the Statue of Liberty and tlie Godd^ of 
justice. The cartoon was reprinted frcmi a nationally distributed, left-wing 
magazine. Inside was an article headlined "Motherfucker Acquitted." The 
article concerned the acquittal of a New York youth for assault and battery. 
The youth was a mawber of an organiaation known as "Up against the Wall 
Motherfucker" or simply 'The Motherfuckers/* Papish was placed on dis- 
ciplinary probatioq for the remainder of the semester, not given cttAk for 
one course sk: passed, and not allowed to re-enter school tht next faH 

Th« Unh^ty argued at the fHera) District Court level that Papish had 
been warned a w^k earlier that sl^ wc^d not be allowed to di^bute the 
Auterial on campus b^^^i^ ic was in violatkm of the by-laws of tl^ Board 
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of Cura^rs. which prohibiteii '*iada:^t omduct or spe«i>'* oa campus, 
Papish.^CKpiained in ifa^ Imte Uot 

lome ought consider the canocm oa the cover of this issue **vu)£iar.^ It is 
not; ii is ob&ceoe. Bui it is a social comment coocerniog a greater d>scettity. 
Chkago cc^s are c^i^oe; oapatm is the greatest obscenity of the 20th Cen- 
tury; and administrators who fear a different view are obsccn?. [Papish, 
1971. at 1330] 

Papish's ackiu)wledgn^t that the material was d^scene was to be l^r undoing 
at the lower court levd. Alth<Kigh sl^ argued diat the word **ol^ene" was 
used in a meUphorical sense and niA for legal purposes, the O^ict Comt 
found t!^ oiatenal c^oie by her own admission. / 

The questidi raised next was whether the material had any ''r^e^Ening 
social value/' Although expert testinumy was o0er€^ as to the social merits 
of social criticism and the artistic n^rits of political otrtocms/ fhc District 
Gxirt doubted that the te^imony was an exp^ssion of '*g^utae arti^c 
opinion.'* The ccHirt held, instead, ti»t **wh^ is amsidered in redeeming 
social value is how it is sddt'" and the discsne aspect of tl^ newspaper, not 
th^ social c<Mnment aspect, was emphasised and featmed wh^ the paper was 
being sold. The court described the 'university community as *'mainly com- 
prised of younger and less sc^isticated pcrscHis than thos^ imtute pers(»is 
who are interested in social comment.** The prelection of sh;dents under 18 
from the pandering of indecent publications was a lawful mission of the 
court: ; 

Tl^ pandering of distincHy and flagrantly incbcent, vulgftrjand obscei^ sexual 
carloons and words to convey a claimed social and political message is not 
^. protected by the First and Fourteenth Amendments imdep the circumstances 
of this case. . . « The im&cencies and ot^nities a^e ap|»ropriate neither to 
flic place, the subject nor to the comment thereon. [Pai^sh, 1971, at 1331] 

On the challenge that tibe code osnceming '*indecrat conduct or speech" 
was vague, the court said that the rule was definite enough to pass coo- 
sritutioiul muster "in its nearly being synonymous with 'dkcenc,' " and ''the , 
regubtioa was as praise as federal st^^es and court dansic )ns on obscenity.** 
The ccmrt defended thb holding by saying that if the university had to 
describe in detail what speech and activity is vulj^ and repulsive, '*a provoca- 
tive game of imagining and implemrating endl^ series of Wciescribed ob- 
scenities and vulgarities and repwsive acts will be to the detrkient of educa- 
tion and to the discredit of the law" [Papish, 1971, at I333]\ 

Finally, the District Q)urt enunciate a ckH:61e ^andard of conduct on 
colle^ campuses, saying that students may be re<)uirtd *'to\poss€Ss and 
exhi^t superior sooral s^dards*' in relation to their ccmcterpartsf.off campus. 

Wh^ the District Oairt based its decision <m the pandering issue, the 
Eighth {Gfcuit Court of Appeals based it$ finding for the Univemty the 
sii£de9cy of the rule a^inst ''indecent conduct and speedi.*' The )Gcmrt hdd 

\ 

\ 

\ 




that tte nsk was aot ambigimis and did not invite inviiious censc^^p. The 
code, oiploined the court, restricted Univecsity io dtscipltning students 
wheie it was necessary to '*p£^rve and enhance iht uoiversi^'s function 
and mission as an educational institution/* 

Papi^ also argiK:d that if the rule of conduct was not va^ or oveH>roa4 
it had certainly been appUed unconstitutionally to her because it regulated 
content, noc conduct, liic Cmut of Appeals, dismissed this ccmtoititm saying 
that she was ncA barred from expressing her views, mly from distributing the 
newspaper in a manner that flouted craventicms of d^ency. In summation, 
the Eighth Circuit r^rted to a very narrow definition of the First Amend- 
ment on a university campus: 

CNjo provisicm of the O^tilulioa require the imposition of so high a value 
on freedom of expression that it can never be subordinated to tlu^w interests 
such as, for example* the conventions of decency in fix use and display of 
language and pictures on a university campus. The Constitution does not 
compel the University to promote the vernacular of the gattcx by allowing 
such publications as the one in litigation to be publicly sold or distributed 
on its open campus. [Papish, 1972, at 145} 

The Supreme Omrt, in a 6-3 decision, rcw^d the lower court. TTie Court 
held to the Cbanning Chh [1971} decision that the "mere dissemination of 
ideas — no matter how offensive to good ta^e — on a state university campus 
may nc* be shut off in the naxnc alone of 'conventions of decency* " [Papish, 
1973, at 670]. The Coiot made it dear that a university may regul^ as to 
the tin^, place, and nurmer of dissemination of such material, hxt may not 
regulate as to its content. While the Court of Appeals fmind Papish had been 
disciplined because of conduct, the Supreme Court found that content was 
tli^ cause of expulsion. The Court also answered the District CcKirt's stance 
on stricter standards for college students, saying that tl^ "Fir^ Amendimnt 
leaves no room for the creation of a dual standard in the academic com- 
munity with mpect to the content of speech" [Papish, 1973, at 671}. 

While the Pf4phh decision^ invc^lving an underground newspaper,, was 
on its way to the Supreme Court a similar case involving a schooLsponsored 
publication was also progressing through the cou^. Images, a literary journal 
publislKKl at the University of Mississippi, was refused distribution privileges 
because of "ol^cene language" in two articles on racial issues* The stories, 
one about interracial bve and the seccmd sd>out black pride, were writt<m 
in a creative writing class by an IS yearold junior who was black ITic 
"heroes" of tiw stori« were described by the Fifth Qrcuit as modem-day 
Holden Caulfields {Caicber in the Rye) trying to find their place in today's 
society. The language d>|ected to» said the court, was typical of that used by 
young blacks to express ti^mselves. While the "four letor d^cenities*' woiild 
"definitely not be suited for parlor conversaticm/' said the court, it wcmld 
hav^ been strained for the characters to speak and think in "proper prep 
school dictioa." 
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A special panel of ac^detnic d^ns imtd the arttdcs "inappropriate" and 
*'in bad taste" aiid irci^nmf n.^^d that If:^4gcs n<^ be distributed. The Cmtt 
of Appeals held that tfie street I^i/^ge was appropriate in the context of 
the stories, because the vulgar words weie used as n^ifters for effect and 
mood rather than in thrir hteral sense Fifth pK^it stated that the 
inerc use of one wprd 'cannot he so ta^rlcss . . . th^ its use is subject to 
unbridled censorship. " 

The University argued that ite relationship with the publication made it 
appear to the public that tlie ^hool endorsed such language. TTie court 
countered that just because a magaaine is advised by a university does nc< 
mean that it speaks for the 5cIkk>I. The tfnuous SnandaJ connection and 
the statement that Images is published by students of the Uaiversity 'is net 
enough to equate the university with a private publistwr and endow it wifh 
absolute arbitrary powers to decide what can be printed." The court later 
allowed the school to apply a stamp to the magazines cover, reading "This 
is not official publication of the University" [Bazaar, 1973}. 

The Fifth Circuit repeated the open forum do- lrine it had used four yeans 
eariier {Brooks, 19^19]. The court said there a constitutional right to 
use university facilities on an etjual basis for purpO!>es of speech and hearing 
once such a forum has been opened by the school Once a university recognizes 
a student activity, it can censor only if consistent with First Amendment 
guarantee. 

The most rmnt case of censorship for indecent language occurred ai East 
Carolina University. William Schell, a student, wrcrte a letter to the editor 
of the ECU rouftkunhead criticizing the school's dormitory policies and 
warning that the University president, Leo Jenkins, who was sedeing Demo- 
cratic nomination for governor, should choose betw<^ politics and educa- 
tion. The letter ended with the phrase, "Fuck you, Leo" [Reporters Com- 
mittee, 1973: 36}. President Jenkins attempted to fii^ Rctot Thonen, the 
editor, but school regulations prevented it- Thonen had been warned earlier 
about the use of vulgarity in the publication. At that time, the president 
made it clear he had no intention of censoring vulgarity, but he also had 
no intention of condoning the use of surh language in the school paper. 
It was only when the vulgar language was used in reference to the pr^idcnt 
himself that it was viewed as a totally unacceptable situation requiring 
disciplinary action. Jenkins expelled both Schell and Thonen. The Fourth 
Circuit followed the Papish [1973} and Bazaar [1973} decisions and held 
tliat the use of one vulgar word in a letter dealing with a subject of importance 
to the campus was not enough to justify suspending th*? editor and the letter 
writer [Thonen, 1975}, 

Frequently, the problem of obscenity on campus has occurred as a result 
of the activities of underground newspapers. In such situations, administrators 
would be wise to leave the prosecution of such persons to state law enforce- 
ment, as was done in Wisconsin. In May 1968 %ht KaJeidoscopf, an under- 
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gtaund newspaper in Madiasn* published a story about tte arrest of a 
Kaleidoscope photograpl^r cm char^ of possc^ng <rfHC«ic material. The 
Story, teadlincd The One Handled ThtHtsand Dollar Ru«€^" was acomi* 
panted by two pictures of a nude man and nude ^raxnan sitting on a bed 
embracing, Tte pictures were described as similar to th<^ seized by police. 
Three months bter. the Kaleidoscope ran a two-page spread of eleven poems. 
One poem was titled *'Sex Poem" and described in a rambling di^tmrse the 
author's experiences and feelings while having inteitxm^. The publisher of 
the Kaleidoscope, John Kois, was arrested imd« a Wisconsin statute pro- 
hibiting dissemination or "?cwd, obscene or indecent written matter, picture, 
sound recording or film" and was sentenced to 2 one-year prison terms and 
fined $2,000. 

In examining the evidence, tfie Supreme Court found the pictu^ relevant 
to the th^e of the news article and found the iartide had not b^ used 
as a "mere vehicle" for the publication of the pictures. As for the poem, 
the Court was a bit more apprehcbsive but found that it did bear "some of 
the earmarks of an attemf^ at serious art/' Thus, redeeming sodal value was 
found, and both ihe pictures and the po«n required First Amendment pro- 
tection. Justice William O. Douglas, in a concurring opinion, looked deeper 
into the motives of authorities, charging the state with using the "vague 
umbrella of obscenity laws . . , in an attempt to run a radical newspaper 
out of business" [Kois, 1972], 
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The Supreme Court considered commcictal speech— advertising — outside 
the scope of First Amendment protection for about 35 years. Only itxently 
has advertising been given status as proteaed expression* However, it 
remains the portion of media con^nt most heavily regulated by govern^ 
ment — for example, through statutes s^nst fraudutent and mis^ding 
advertising. 

The 0)Uft's dc6nition of protected advertising has gone through several 
changes. In an early mling on advertising, tl^ Court said that a handbill 
printed with a commercial solicitation on one side and a pro^ n^ssagc 
on the other ^vas not protected by the Fir^ Anumdment. The Cmirt held 
ttmt the public interest message was solely to evade appIioUion of a 
fecal ordinanct banning distribiAion of o^nmercial leaflets by purpoaing to 
take the hanflbili out of the <^gory of commejxial advertising. According 
to the Court, "the Constitution imposes no , , restraint on govoitment as 
respects purtly commercial advertising" [Valentine, 1942)/ 

The Court la^**? h^y tbat separ^ing classified advertisements into "Male 
Help Wanted'* and "Fenaie Help Wanted" columns violated a IcKal ordi- 
nance forbidding discrin-iination in hiring on the basis of sex. Basing its deci- 
sion on Valentine [l5>»42}, the Court said that tte classified ads do 'no more 
than propose a commercial transaction" and do ni^ expr^ a petition on 
matters of public interest [Pittsburgh Prs^ 19733- 

In New York Times Co. v, Sallivm [1964], tte Supreme Court moyed 
doser to defining "editorial*' advertising. The case involved an advertisement 
objecting to d^ aiic^ mi^re^ment of certain black per^ms in Alabama* 
The D>urt called advertising "an impor^t outkl for the promd^tion of 
information and ideas by persons who do not themselves have access to 
publishing facilities." The Court differentiated the ad from osmmerdd 
advertising because it "communicated inform^ion^ ocpri^sed opinions^ recited 
grievances, protested claimed ^>us^, and sou^t financial su|3port on behalf 
of a movement wtese existence and objectives are 0Q^ers of the bigbest 
public interest and concern" (New York Tunes Co., 1964, at 266}. 

In a more recent case, Big^low v, Virginia [1975], the Court went a 
step further toward protecting advertising. Tl^ case, involved a wcddy 




Colhgf Studeni Press Law 



newspaper in Virgifiia which had printed an advertisement for an abortion 
service in New York Cit) Virginia then had a siatute making it illegal for 
any person or puhlicalion to 'VfK"<Hirage or prom^ the procuring of abor- 
tion." Tlie Supetne Court saij ^hat e>:pression docs not Ij^ its Fir^ Amend- 
ment protection j;iniply because it appears in form of an advertisement. 
Nor does it lose prelection because it "has ccsnniercial asp^xts or reffcct[s} 
the advertiser's commercial interesb." The Court held th^ the abortion 
service advertisement cont.tined "factual material of clear public interest/ " 
discussing a controversial issue which would expand readers' knowliKige, 
TJius for the first time, the Supreme Court extended a measure of con- 
stitutional pnUcction to advertising for a commercial service. 

The First Amendmeni protection of advenising was fiirchef strengthened 
when the Supreme Court ruled that a Virginia statute prohibiting phar- 
macies from advertising prescription drug prices was unconstitutional. Vxt 
Court said the law violated the guarantee of freedom of eiq)rcssion. The 
advenisemenis, involving purely commercial expr^ion, disseminated 
information necessary to a free enterprise economy and were a matter of 
public interest, according to the Court. The decision made clear that false, 
deceptive, or misleading advertising is still subjea to regulation (Virginia St. 
Bd, of Pharmacy, 1976J, More recently the Oiurt tultd that lawyers could 
not be disbarred or otherwise punished by profe^ional organizations for 
advenising their services {Bates, 1977]. 

A precursor of the D/j^tlou [1975] case involved the student newspaper 
at the University of Florida. A state law held it illegal to advertise "any 
advice, direction, information or Jcnowledgc ... for the purpose of causing 
or procuring the niiscnrri:jgc of any woman pregnant with child." Ronald 
Sachs, the student editor, inserted in the newspaper a list of abortion referral 
agencies. His conviction under the statute was overturned on the basis that 
the I.iw was unconstitutionally vague and violated First Amendment guai^- 
tees [State. 1972; Stevens & Webster, 1973: 68}, 

The definition of "editorial" advertisement is important for college papers. 
While courts have said that privately owned newspapers normally need not 
accept advertisements, whether commercial or editorial [Oiicago Joint Board, 
19' 0}, a significant ruling by the Seventh Circuit has held that pi&lic college 
ne %%papers that accept afi) advertisements must accept editorial ads. 

The case invoUeiJ the R^yrft Pmfle^ the studatt newspaper at Wisconsin 
State University-Whitewater- The newspaper staff, on three occasions o\'er 
tlic period of a year, refused to print paid advertisements concerning a unU 
versity employees union, alleged discrimination and race relations, and the 
Vietnam war. A faculty staff committee at the school had reviewed policy 
go\'eming student publications and had adopted a rule of n<* accepting 
•'editorial advertisements. * Both the committee and the school president had 
been asked to modify the rule but had not done so up to the time suit was 
brought to force such a change. 
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A federal Di^rict Court, in Lse v. Board of Regents {19<S9], consid^iflg 
litigation brmight by students whose ads were refused, held that student 
papers, being important forums for ihc "dissOTiinatton of news and exp^- 
sion of opinion*' should be "open to anyone who is willing to pay to 
have his views published therein — not just open to ccHnmercial advertisers." 
The paper's willingness to publish letters to the editor from the students 
who wished to advertise was not an acceptable alternative to the court, since 
•*a paid advertisement can be cast in such a form as to c<mimand much 
greater attention than a letter/' The court saw refusal to accejrt the ads as an 
impermissible form of censorship. 

The Seventh Circuit affirmed the District Court's decisioi., noting that no 
que^ion of access to a private publication existed, as in a Ciise in which 
Chicago papers were upheld in their refusal to accept editorial a.^s from a 
union [Chicago joint Board, 1970], since "the cunpus newspaper iz : t?».te 
facility/' The court held that "a state public body which di^minal^ paid 
advertising of a commercial type may not reject other paid adveitising on 
the basis that it is editorial in character/* The decision also indicated that no 
threat of cainpus^disruption was presented by the adverti^mcnts 1971}. 

Seemingly, student publications could decide to accept my advertising 
at all. They may also refuse ads containing legally unprotected speech 
{Duscha & Fsscher, 1973: 76}, though it is not acceptable to refuse editorial 
ads as a means of ''protecting tlie university from embarrassment'* and the 
staff from making diiScult judgments as to what material may be "obscene, 
libelous, or suliversivc" {Lee, 1971, at 1260}. 

No ^ase definitively answers the question of whether public college 
newspapers and periodicals must 4crej^ product and scf\'ice advertisements 
which are purely cmnmerrial. The Chfcugo ]ohn Board [1970} case answers 
in the negative for privately owned papef^. As the Bigelow [191^^ case 
(abortion ad in a Virginia weekly j^aper) indicates, there is a gray area 
between purely commercial and clearly editorial ads. For instance, the Florida 
State University paper refused to accept an ad announcing a Gay Liberation 
Front meeting, con^nding that similar ads previously published had cost 
the newspaper advrrt sing linage from local busin^ses. Tht colleges Board 
of Publications overnled that d^ision, noting that the group had been 
denied "frecdcM of sp^cdi by a body that receives its funds from the Student 
Body" [Stevens & Webster, 1973: 67-68}, 

That situation was not litigated, but a similar case was leccntly decided by 
the fifth Circuit. The Missksippi Gay Alliance attempted to have an in- 
formation ad published in the Mississtppi State University Reflector. Hie ad 
read in pan: *'Gay center open. . .We ofifer counseling, legal aid and a 
library of homosexual literattire.'* Bill Goudelock, the student editor, 
refused to accept the ad. although the paper printed other advenisements, 
both commerrial and editorial. According to the court, neither the faculty 
adv^crs nor the school administration played any part in Goudelock*s 
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decision. The Gay Alliance officers, three noiistudcnts. bi^ghf legal action 
to force acceptance of the ad and to recover monetary damages fiom the 
scudetu editor, advisers, and university president.' 

The federal Distha Coun upheld the right of ehe editor "to accept or 
rciea such materia] as he saw fit." The American Civil Liberties Union, in 
appealing the decision to the Fifth Gtcuit for the Gay Alliance, stressed 
what It saw as the "state action" aspect of the case. The ACLU contended 
the newspaper is a publication of the State of Mississippi and therefore could 
not be closed off to the expression of some ideas because thcKc in charge of 
such a state facility dislike them. The newspaper was equated with other 
state facilities, such as a public park or auditorium, which cannot arbitrarily 
be closed to {arsons because of a disagreement with what they might say in 
those forums. The ACLU differentiated between iicws and editorial 
material, and editorial advcnisemcnts, believing that the former may be 
selected by student editors using their judgment, but that the latter must all] 
be accepted for publication. This, it contended, will sati^ the competkig 
First Amendment iritcrcsts of the student editors' right to use their tSrial 
judgment and the rights of citizens to express their views in a pubiiccoliege 
publication. Hearing the case on appeal, however, a divided Coun of 
Appeals for the Fifth Circuit affirmed the District Court's judgment and 
ruled that the student editor could not be forced to accept the ad. 

The Fifth CiKuit said the editor's refusal to accept the ad did not con- 
stitute "state action," that is, it was the decision of a private individual, not 
..the university. The court reasoned that while the paper was supponcd in 
part by mandatory student activity fees collcacd by the school, the editor 
was elected by students, not appointed by a college faculty or staff member. 
Also, the university could not have prohibited the editor from printing the 
ad even if it had wanted to, according to earlier court rulings. Thus the 
decision whether to accept or reject the ad was totally the student editor's. In 
addition, the court noted that the Mississippi law making criminal "any 
intercourse which is unnatural, detestable and abominable" is not un- 
consututional and may serve as a basis for the editor's refusal to accept the 
ad, since he "had a right" to see that the paper was not involved in any way 
with ' 'this off-campus homoscxually-related acrivity. ' ' 

Dissenting from the Fifth Circuit's opinion. Judge Goldberg contended 
that because there exists a right of access to public forums (such as school 
newspapers), editorial control may not be extended to advertisements or 
' 'announcements' ' from individuals outside the newspaper staff fMississioDi 
Gay Alliance. 1976]. 

That Uif (1971] Mississippi Gay Alliance [1976] are.in disagreement 
IS reflected in an opinion by the attorney general of Oregon. In 1976, the 
editor of the student paper .at Ponland State University refused to accept 
recniiting advertising from the Central Intelligence Agency or the armed 
forces. The attorney general stat«*d that university administrators could 
"exercise control " over the editor, direcring him to accent the a<k, "to the 
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extent such control is exercised to pfcscfvc and enhance the status of the 
papcf as an open fonim for the university community or to piotect the 
pa|jer's financial integrity." TTie attorney general said this opinion was 
limited to advenising content and ackno'KrIedged * there is authority to the 
contrary" (BladmtU, 1977: 43-44). 

At California State Univenity. Hayward, the student newspaper ran an 
ad for Galb wines and was promptly challenged by the student publicaticm 
board. Gailo Industries and the United Fami Workers have been involved 
in a lengthy union dispute, and various Mexican-Anu^rican groups support- 
ing UFW were 'prc^uring college newspapers to drop the Gallo ads. The 
University's publication board ordered that if the paper ocmtinued to accept 
the Gallo ads» it must offer UFW free space next to those ads. The student 
senate also passed a resoluticm ttiat would restrict funding' for the paper if 
Gallo ads continued to run (**Edit<M'/' 1976]. Even where »ate action is 
present, a student newspaper do^ not have to offer free advertisin£ space 
|Lec,l97ll, 

Panly in response to the Hayward situation, staff attorneys for the 
Trustees of the California State University and Colleges issued an opinion 
stating that student newspaper editors in public colleges may be selective in 
accepting advertising so long as it is done in a non-discriminat.iry maimer. 
That is, an ^itot may not limit a particular advertiser's frardom of ex- 
pression if such action is based on a disagreement over political positions, 
since this might be construed as ''state action/* an abridgement of a per- 
son's First Amendrnem rights by the college itself. The attorney's opinion 
stressed that this might be paaiculaHy true if a student pap<^ granted free 
advertising space to certain people while denying others space or charging 
them for it (Counsel's Office, 1976], 

Some courts have contended that thert is ^te action involved in a public 
college student newspaper or periodical. One court concluded 1 {mblication 
was ''state supported" because its cxpoisoi were "payable by the ojllegc 
from funds received frc^n compulsory ^dent fees'* [Antoncllt, 1970]. An- 
other, referring to a state university newspaper supported by student activity 
fees, said that "unquestionably" the paper, "supported as it was by the Uni- 
versity, constituted 'state action* in the area of civil rights" [Joyncr, 1973]. 
In Lee [1971], the Seventh Circuit said, "It is conceded that the campus 
new^per is a s*ite facility," because state action was present. This is ^ill 
an unsettled que^ion. 

A case involving a law review substantiates a student editor's powers to 
select and reject material for publication. An editor of the Ruigers Unit^er^ 
si$y Law Review refused to print an article suhtiitted by a law school pro- 
f^sof who later claimed the tejection was based on the editor's disagrecmoat 
with the article's ideology. The Third Circuit upheld the editor s right to 
exercise his editorial judgment, noting that more material was submitted to 
the review than could be published. "Hie court said the article's author could 
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not insist that bis piece be puhlisi^d in preference to others the student 
eiiitors deemed of higher quality. The fact that the review was financ&l in 
part with ^ate fuitds did fKH require thsit its pag^ be open to ail who wished 
to be represented in timn [Avins, 1967}. 

It is imponant to note that the Mississippi Gay Ailiance [1976] and 
Avhis [1967} cases upheld the right of siudetit editors of public college 
newspapers and periodicals to exercise editorial judgment. C^sss cited pre- 
viously in thi^ boc^ india^ that school ^admifiisirators cann<A censor other- 
wise protected material. As noted, tiu; ACLU believe that student editors 
may have certain re^rictions imposed on them as weii* A similar view was 
expressed by the Fourth Orcuit, which ^ated: 

A college newspaper^s freedom from censorship does not necessarily imply 
that its facilities are the editor's private domain. When a college paper receives 
a subsidy from the state* ti^re are strong arguments for insisting that its 
columm be open to the expression of contrary views and that its publication 
enhance, not inhibit, free speech, {Joyncr, 1973. at 462] 

These conunchts were not directly pertineni to the ca^ and arc therefore in- 
toided more as an obsoration than as a holding. 

Another question involved in student newspaper advertising is presented 
in Cass Studeni Adveriising v. Nationai Educational Advertising Servke 
(NEAS) (1976). Both comp^^ies were national advertising representatives 
for student newspapers, selling space in the papers and billing advenisers, or 
their advenising agencies, deduaing a commis^n for them^lves, ar^d 
remitting the remainder to the student newsf^per. At oue tinie, NEAS was 
the only company doing such business and required student papers to sigrt 
exclusivity agreements, binding them to accept national advertising from no 
other representative than NEAS. After Cak b^an operation and some 
papers ignored this contractual clause, NBAS withheld the equivalent of 
commissions for national ads placed by the competing rcprcsenuuve from 
the imount NEAS owed the paper. Cs^-s, NEAS's only serious competitor, 
according to the coun« claimed it revived le^ than two percent of the 
annual billings for national advertising in college newspapers because of 
NEAS's monopolistic position and practices, including the exclusivity 
agreements. Cass filed suit charging NEAS with violating the Shemian 
Antitrust Act. ^ 

A federal District Court ruled that an individual college paper did not 
conf*itutc the ''relevant market" referred to in the Sherman Act, because col- 
lege ppers are only one^f^ of the total media tlimugh which national 
advertising may res^ college student.^. Since NEAS did not dominate the 
radio, television, and magazine markets, the company was not in violation 
of antitnast laws. The Sevendi Circuit overturned that decision, holding that 
NEAS and Cass are 'classic middlem&i" allowing the adveitiser and the 
college paper to **find each other." The court considered the college paper 
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the "relevant maricct** because, by pa>ing eomniissioos for NEAS's and Cas»*s 
services, the paper was the buyer and, therefore, re^uir^ pfot«*ion fscan 
mcmopdUslic f^actki^ 

. On remand, using the Seventh Gituit s definition of "relevant maricct," 
Ite Di^ct Court found that NBAS had ofercised monopoly powers in vio- 
lation of the Shcnnan Act, The court held tii^ exclusivity agreenujnts in 
NEAS oontracte were nuU and void, that NEAS rould not interfere with 
C§ss[$ business dealing with college newspapers or national advertisers, sind 
that NEAS had to notify ail college papers with which it had contracts that 
they could freely deal with any NEAS competitor. In 1978, Cass acquired 
NEAS. ^ 
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<ouxts, a perscm may be cited for conttm|Mt \^hcn tin misbehavior ♦$ in Uw? 
presoicc of the cmirt or su near the court as to €^>$trict justice. Befoi^ ;Aate 
courts, thistpower aiay be broader or narrower de|>e(idiflg on ihc prec«Klcnts 
or laws of tfie state. Contonpt proceedings tmy sdso fsli into either civil or 
criminal categories, but the di^inciion is haay and the two can oftJk bt 
distinguished only by the penalties that are given out {Ksi^a & 
19732 343]. 

Of more hitportance to the journalist is the di^inttion between dirt^t 
and indirect contenipt, Dirtct contempt is behavior which occurs in th^ court- 
room or so near the courtroom thsi it disrupts actual proceediiig:*, Smih caies 
range from disturbing a. courtroom by taking pictures to a refusal by a le- 
porter to t^ify as to sources of infomiaticm. Indirect, or constructive, con- 
tonpt refers to out-of-court contempts, such as publiatimi of a derogatory 
editorial about the judge or publication of material the judge feels is detri- 
mental to the court proceedings. The reporter is just as likely to be guilt*^ 
of indirect contempt a'^ he is of direa contempt fNelson & Tcctcr, 1978: 
3171; 

Oiwf contempt. In recent years, newspapers Have been cc^icemed with 
direct contempt because of tite increased use of tins power by the courts to 
foxcf reporters to rcv«i sources of inforraaticm. The four n;p«4tcd college 
cases involving conteo^ have con<%n^ ^ clash of rc^poortcr's /nrivtiege 
wi& the court's jK^^^er of ccm^pt. 

fn 196S, Annettfc Buchaiiaft, editor of tte University of Oregon Dmly 
Bmerdd, wrote a i^ory ^sout marijuana u% anuMig ^dmts. Buchanan m- 
tervieiA^ several persons and prraised that if they pcnnitted the interview, 
ihe would not reved their names. &« wrote the story using factional namcf. 
When soi^KXSiaed before the gtand jury invesHgitii^ mari|uafi8 ise, 
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Bucharu) refusc^J to repeal the reaF names and was &aed |$00 far contempt. 
Bitc^**man argued noi only that the &)mtituti<:fcn protects \ gathenng of 
in ite protecti<m of freedom of the pfe$% but that certe'n news stories 
cannot be gathered unless t!^ repc^rter can pro£ii!s;e ancNtiymfty. I1ie Oregon 
Supreme Court upheld the cx>ntaiipt Oinvktion sayin|; dial news^therers 
have no constilutionai right to information j which is not accesstbSe to the 
public generally. 'The rights of privacy, fiifdwn of association and ethical 
convictions j«re subordinate to the duty of every citizen to te^if/ in court," 
said tfK? co^ [Buchaiun, 1968, at 73i j.^c couft, however, did leave one 
ItKiphole for the Itrgislaturc to fill' *'We hold n-ierely that in the aiiHitnce of 
statute, nuhing in the :^afe or fi^kra! constitutions compels the couri to 
recognise such a privilege" [Buchanan, !968, at 732}. 

The United States Supreme Court in 1972 ruled for the first time on 
whether a rcporicr has the constit^itional right urJci the First An^ndinent 
to refuse io testify .ihout coniidential souaes of information. In three cases 
heard together, the Court d&nicd reporter's privilege under the Constitution, 
Earl OUwell, a reporter for the Sew York Times, was called by a federal 
grind jury in Caiiforuii to give information on Black Panther activities 
which he re^'ubriy am red. CaJdwcU refused to appear or testify. Paul 
^ Bringburg, a Vcportcr for the LouisvUh Coarier^jrumud^ wrote an investiga- 
tive article ahi^ut nurijuunvi and dru^ use. Branzbufg refused to testify about 
the information he had «ihtained in gathering thf. story. Paul Pappa^ vas a 
telev4^ion nc^s broadcaster in Massachusetts vlio refused to testify as to the 
aaiyties of the Black Panthers. 

The Supreme: Court held that fiOne of the three was protected by the First 
"Amcndnent in these instances ami that it was the obhgatiofi of journalists 
to respond to grand juty subpoenas just as any other citizen would. However, 
like the Oa^^un court, the Supreme Court hl\d that while the Coo^ituticn 
did not provide a shield against contempt citations for refming to testify, 
Congress or slate Je^qislatures could pass laws providing protection for news- 
gatherers [Branzburg, 1972}, 

In early 19*^^^ . ' cniy-six states had some form of legislative protection 
for journalists. However, such laws frequently are weak and offer little real 
protection, 

Mar)'iand has i shicid law foi s reporters, but it was passed after Paul 
Le%'in, a phiitographer for the University of Maryland Diamondback, had 
his day ii) court. Levin had taken photographs during disturbances at the 
. College Park campus and was subpoenaed befo^^ a grand jury to produce 
" "all photos taken by him . . . relating to disturbances at the Univ€»sity of 
Marjdand frpoi May I, 1970, to May 15, 1970." Levin filed a motion to 
quasJ^ the sub^oena^ but the motion was dented. Tht state*s attorney tlien 
revised the subpoena and on the day Levin appealed to the District Cmirt, 
the revised subpoena was accepted. Despite the fact that the case was moot, 
the ^District Court said that it w as incumbent on the govemn^t prosecutor 
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6p shmilsicr die burikn of showing ihc nctd fur llie issuance md ^compIiasKe 
^ith my such Hihpottia. The court also warned the state's attorney that the 
Jii^icf Dcp^rtmeni s "Cuiddlinev for ^bp^^oas to Ncw$ Media" wnild be 
adivercd to by the amrt and the $tate ^mist n^*t it^ general rules [Levin, 
1^70}. The sidelines ^atird th^ all reaHaiiable attctn|^ siKHiId Ise made 
to obtam infornaticm from non ntcdia sources before tl^re ts any considera- 
tion of subf>oiriiamg the ptv%s. If i subpoena appears miminent, then ncgo- 
tialfons should be attempted with the n]NL>dia. If mrgptiations fail, a ^i^xxna 
caniKit be mued witlKHit the authority of the AtH»me>' G^eral. 

That ihotc ^tdchnes, rets$iied in 1975, extend to numbers of the college 
pmss Wis wad^ ckar in a tiHH^c reient coffe|»e dse involving the Wounded 
KfKT distuffcume. In sprmf of 1975, Tom Blackburn, a a'porlcr for the 
hon^ lieach (Calif.) Sta^ Universal)' Fori}-Nim% spoke by telephone with 
'one of ih^ Indim kadcrs titc Pine Rid^ Indian Reservation in South 
D^iita, Blackburn then published the inten^iew and war sut^uently cited 
by the Lm Angeles NcV^:»pap€r Guild as "Out^anding Journalist of the 
Ye^." 

In August 197 V JuHtke Department rfiici^ subpoenaed Blackburn to 
fesfify at tlie W4«jndcd rCjiec trial and to bring ail records, notes, and docu- 
nients rcfar^ng to the inttnicw. A complafnt was filed against the Justice 
Department, spying that the govcrr^n>ent had faited to obtain the Attorney 
Gmtfai's r-uthcirisotsun according to the gu^d^jlincs. The Justice Def>aftment 
said thai tlie I Tnitcd Slates Attorne)^ General liad not realiztd that the guide- 
lines csdendeu Id mentbers of the c£;iUege press and that no ^rra^ssment of 
Blackburn wis intended. Tlw subpoena wa5 quashed, btf siibsiH|uentIy re^ 
issued the sanie Aiy with the Atlomey^ Genefari appnwal. The second sub^ 
poena was vithdrawn within a week because t^Kf to^imSmy was found to be 
irrelevant to the ^overnmciU's case^ [Heporiers Committee, 1975: 393- 

In 1970, Old Main on iIk canspus of Wisconsin S^te University' White- 
water was burned, and a building, at tlw VnherJty of Wiscons* Madison 
was bimibed and one person killed. Af ^r the bombing at Madison, the local 
underground paper, tli K*:JeHhs{opi% ran a front page st^ he^^^lincd: 'The 
Bi^>bcrs Tell Why and VHiat Next |-E5ccii|isive to the Kaleidoscope/* Tlie 
slory revealed the bom^jers reasons gfter a promise nc^ to disclose thdr 
jdeniilies. 'fhe KJaJa^cop^ edstor, Knops, w#s ^bpcxm^ before 

th^ gtand iur^% but Ik- refused ih answer questions kb^'thc identity of the 
bombers. Knops troV tl^ fiftli AnK.ndmen^ claiming self incriminatic«i, 
but when granted mununity (trnn prosecution, he ^iU refused to tcrsttfy and 
was given six mc^ths «n jail for cc^tenif*. 

Knops purged hiimelf of tk? first cotfitenipt ct^iofi fcy answering some 
pfe!inunar>' querfion^ but {^ refused to answer five questions pettinent to 
the identit)" of the bomb^. this second refusal, Knc^ was sentenced 
t0 .five mcmtte and severi days in jail. The Wisconsin SupfOTc O^irt had 
RO sympathy for fCnops, holding4hai ''tiKc need for these answet s in miihif^ 



83 



Additional MMi§rs 77 



short of the public's need to protect itself fttm ^ymad b^tack." The €<»iit 
stated that there was a constttiitional right to the privtbge not to disclose 
sources of tnformati(Mi| received confiden 'iUy ; "lu>we\'er» whm the omfideiice 
conflicts with the public s overriding need to know, it oiu^ yield to the in- 
terest of justice ' [State. 1971]. 

At Stanford University* poike did not ^bpoena matt rials needed in an 
tnve^igation of a disturbance at the umveisiiy's health service. Instoiid, in 
April 1971 , poli» and sheriffs deputies entered the Stanfoid Dai/y V offices 
with search warrants and marched desl^, files, and personal hcbngings for 
pboiogr?phs of the disturbance. Police found only th(^ photographs which 
had already been prditrl. A month later, staff members fiiod a mjui under 
the Gvil Rights Act of 1871 (42 U.SX. 1983) to prevent fimhcr searches, 
but the injuiKtijim was denied. The Distria Gnat, lK>wever, did rule that 
the ^arch of the Daily 's offices was illegal. The court ^lid that a war^t to , 
seaKh a third party such as a newspaper couid be is^ed only if (1) there is 
probable cause to belies a subpoena would be igncned, (2) there is a dear 
indication that an order resuaining destitiction of materials ^ill be useless, 
and (3) th^ is reasonable l^hef that materials will be destroyed. According 
to the District Coun's inter{Hmtfon of the Founh Amendment's guarantee 
against unreasonable marches and seizures, all three criteria must be present 
in h third party search. The Ninth Circuit Court of Appeals upheld the 
ruling. 

The Supreme Court of the United States, in a lainimai^k decision in May 
I97£t ovenamcd the lower court's ruling. The Court voted 5-3 (Justice 
Brennan took no part in the case) that a ]|)it)per search warrant does not 
violate the First Amendment when a newspaper is a third pany to an in^ 
vestigation. 

In lustifying the decision. Justice White said that the District Court's 
three^part test was inipracticiU and wer^t beyond the requirements of the 
Fourth i^endment. The requirements for a proper search warrant as 
establishied over many years by the Court are (1) probaLle cause to believe 
that items will be uncovered on specified 'Property and (2) specificity as to> 
property to be searched and items to be seized. Although the olpinion cited 
examples of how searches couid Jisrupt a new^oom, th<j Court refused t0 
issue funher requirements for s i^^anant when newspapers an; involved. 
However, bised on its awn p'ecMjtnts, tlie Court ^ud tlmt when protected 
materials siich as books, riovies/ or pht^ographs are being 'sought, the 
warr^t requirements of ''probable cause" and 'f specificity" ^ould be met 
withi'*panicuiar exactitude'* and with little room for arbitrariness. With 
such care, said the Coun, a proper warrant ''^uld alxbrd ^^i.ent 
protection agaitm the harms that are a^nedly threatened by ^rarrants for 
searching new^per offices. * ' 

The Court was not convinced that search^ would dry up confidenual 
sources of information, nor that the press would be ''chilled" in its 
willirtgnes to cover sensitive matters. If abuse occun, such as numnaging 
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through files or mxrcssivc intrusion on the cdiioria! process, "chcrc will be 
lime enough lo deal with it. Furthcrmofe the press is not only an important, 
critical and valuabte asset to society, but it is not easily intimidated — nor 
should it be/' said the Coun (^Surcher, 19781* 

Like its holding in the Bramz^urg {1972} shield law case« the Court 
acknowledged that Congiess or state legislatures couM set criteria for 
searches which intrude on proteaed materials, as km$ a^ those criteria are no 
less stringent than already ^uire i by the Fourth Amendment. Within a 
week of the Sianford D^y decision, several bills were introduced in both 
the Senate and House of Representative seeking special protection against 
searches of editorial offices. 

b$dirtci cotnempt. Contempt by out-of-court publication is becoming a 
more common way to punish and suppress discussion of OHirt and grand 
juiy pnxeedings. The traditional types of indirect contem|:^ occur when a 
newspaper attempts to influence a court*s decision by commenting on a pend- 
ing case, or when edflbrtai comment is disparaging of the judge and the 
court's competence, A third area involves gmssly inaccurate and misleading 
news reports of pending judicial proceedings [Nelson & Teeter, 1978: 
344]. 

AH three of the above areas nuy bring contemj^ charges, and the defenses 
against such charges are uncertain. In ^me jurisdictions, hck of intent to 
influence or disparage the court may help; or, if the material leported is a 
fair and accurate report of a judicial proceeding, such a defense may be 
adequate. However, if the court finds that the effect of the article or editorial 
Wijs "extremely serious" and that there was a dear and present danger to 
the fairness of the trial, then very few defenses will suffice {Bridges, 1941}. 

Whereas indirect contempt is traditionally a |Kini^iment after pidslication, 
courts have recently been issuing cotut orders, or gag orders, to restj^n news- 
papers in advance from publishing any material about trial activities. Dis- 
obedience of a ^ag order may be grounds for contempt, just as would be 
disobedience of any court order, A gag order is an cff«tivc tool of tl^ courts 
because an appeal of a gag order may become moot when the trial being 
reported is occluded. Generally, the Supreme G>urt has hdd that any official 
restraints on the bress in advance of publication bear a heavy presumption 
agpnst thfcir consitutiooality. Recendy, Justice Harry Biadunun stayed part 
of a /^g order issued in a controversial mass murdet trial i^ Nd^raska. 
Blackmun wsts concerned about the delays, saying that "the very day-to-day 
duration of that <ieby would constitute and aggra,vate a deprive* of suctt 
Constitutional rij^ts." He not^ that the four-week delay between ti^ initial 
order and his opinion ''exceeds tolmble limits^ and * any First Anmidn^t 
infringenmit t|ut occurs with each passing day is irreparable." In the par* 
t^ular case \it^6&t review, Blackmun lifted a ban on news coveia^ of the 
trial, uphdid % ^ on reporting tfu^ confessions made by t}% def^dant 
before hjis trial* and a ban on divulging information to tl^ press [Nel^aska 
Press Asisociation, 1975}. 
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The Nebraska case was appealed to the Supreme Court, and a decision was 
handed down June 30, 1976. The 0)urt teld unanimcmsly that the Ncfamska 
gag order prohibiliag the reporting of pcetttal mformatfon and of pre- 
Ifmtnaiy iurarings was uncon^itutional: "We reaffirm that the guaranty of 
freedom of expression arc not an absolute pmhtbition under all circum- 
slaiKeSp but the barriers to prior restraint ronain high and the presumption 
againrt its use continues intact/* Although the barriers remain high, thqr arc 
not insurmountable. According to the Court's holding, cirmn^ances may 
exist in a pretrial sitiLUitxi where a gag order would be valid. 

Specifically, the Court concluded that the triai judge had mrt denm- 
stratcd that "further publicity, unchecked, would so distort the views of 
potoitial jurors*' that a fair trial would be impossible, Three justices in- 
sisted, in a separate opinion, that gag orders were uiuiecc^ry to assure a 
fair trial [N^aska Press Association, 1976], 

A typical gag order case iavolved a newspaper in New Orleans. On June 
17, 1974, a New Orleans judge ordered the press not to publish any edi- 
torials, investigative stories, or pretrial testimony relating to a pending mur- 
der trial. The mcdi^ obeyed the order, but two days later the Thnes-Phayaw 
^pealed, claiming the order was an unconstitutional prior restraint. -The 
Louisiana Supreme Court let the gag order stand and, on appeal, the Supreme * 
Coiut of the United States declared the case moot because the criminal trial 
from which the order came had been concluded. The decision a^mt fron? 
tlie Supreme Court nine months after the Times^Pic&yune appealed the order 
{Times-Picayune, 1975]. 

Although there are no reported cas^ of gag orders being issued againsf 
• university newspapers, the increasing presence of student reporters in munici- 
pal and county courtrooTis makes the threat ever-present 
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wtih the power "to pliOTKw-tl^c progttss erf science smd mdvl am, by 
securing for iimited times to authors and inventors the occlusive right to 
their respactive writings and discoveries/* As a result this (fonstitutional 
maridate, some form of copyright legislation has existed in the United States 
since 1 790. 

In 1976, Congress enacted a new copyright law fl7 U.S.C. sec. 101] to 
replace the previous Copyright.j\ct of 1909. Hie new law, which b^ramt 
effecuve January 1, 1978, retains the phik^phicai underpinnings of 
previous copynght statutes* but includes numeious new provisions to ac* 
cc^modate our fa^^paced communicati<H! technology. 

Because the copyright law is so new, no significant cases interpreting the 
law have come through the court system. However, judges probably will rely 
heavily on cases interpreting the 1^ law and will look at legislative 
documents {committee reports, debates, and procmiings) to uf^er^and 
better G}ngress' intent in passing the lutw law. 

Copyright literally mearis the right of the owner of a work co reproduce 
copies of the work; to make derivative woHcs (such a$ plays from books); to 
distribute, sdi, or lease the work; or to perfbrm or ^play tlK work to the 
public. In other words, the owner of the work has exclusive use of that work 
and may do with it as he or she pl«ses. of a work by a person other than 
the owner requires consent of the copyright holder. ' 

Material protected by copyright includes any work ''fixed in a tangible 
medium of expression** which can be seen, reproduced, otherwise 
transmitted with or without the help of a machine or other device (17 
U.S.C. sec. 102). Congas' intent was to protect all types qf works whether 
manually, mechanically, eiectronicall]^ or otherwise produced or tran* 
smitted, and whether or not the technology now exists. The law states that 
material is "^xed sn a tangible medium" when it is sufifkientty permaftent 
or stable that it will last for more than a "transitory period." llie question 
•of whether material is fixed or not probably will bfc debated often in years to 
come. 

There are seven bmad categories c^ items which can be copyright^: (1) 
Htemry works; (2) music^ works and acci)mpanying vt^ids; (3) dramatic 
work^ and accompanying rfimk\ (4) pa^toniimcs choreogia|^ worls; 
(5) pictorial, graphk ami milptiind worLs; (6) mc^ion pktures and other 
audio visuals; and (7) sound recordings. Copyright applies otUy to the 
liceiary or artistic styk of the creatkm, not to ideas, procedura, processes, 
systems, methods, concept, priruripi^, or discoveries. 4iencc, a news story 
may be copyrighted, but the only element protected are the paiticuiar 
selection and ordering of phrases, sentences, and paragraphs. The facts in 
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the siory are not copyrightable (Imefoatsonal News Service. 1918]. Ad- 
ditionaiiy, works created by the United States Government are not 
copyrightable, thus ieaving t)^ ofHrn for public use. 

Under the old 1909 statute, works %^re pioiected before publication by a 
penon's common law r^ht to own and use his or her own propeny. After 
publication, the worb were protected by federal law. The new law 
specifically removes this dual sy^em of protecti^m, placing all protectable 
works, whether published or unpublished, under federal copyright 
protectiou. 

Ahhough the law gives'exclusive use of a work to the copyright holder, it 
is not quite so absolute. Over the years, the cour^ have been conscious of 
the need for a free and open How of information to the public »i chat the 
advancement of knowledge is not stifled. To accommodate both the public's 
need for information and the need to protect a person's creations, courts 
developed the *'Fair Use Doctrine.'' The new copyright law has picked up 
(his doctrine as developed by the courts and has itKorporated ii 7s one of 
several exceptions to the concept of exclusive rights. The law a^bvs the fair 
use of copyrighted work for such pusposes as scholarship, r^icarch, teaching, 
comment, criticism, and news reporting. The factors which determine 
whether use of a work is fair are (i) the purpose and character of the use 
(whether for commercial, educational, or informational purposes); (2) ti e 
nature of the copyrighted work; (3) the amount copied in relation to the 
whole work; and (4) the effect of such copying on the monetary or market 
value of the work fI7 U.S.C. sec. 107], Tp determine fair use, courts will 
apply the doctrine on a case by case basis, weighing each of theiour criteria 
against the others. 

A newspaper mr be aware of copyright on both sides — as both creator 
and user of copyrig A woHts^. Newspaf^fs should s^quire permission to use 
and publish any oyrighted work siKh mS stories, editorials, columns, 
advertisements, photographs, or an. Formeriy, the only safe use of 
copyrighted material without permission was in critiques or reviews of ar- 
tistic works such as plays, boob, or movies. However, the present wording of 
the Fair Use Doctrine qualifies '*new< reporting" in general for application 
of the doctrme. Thus, fair copying even for use in news stories or editorial 
copy will be protected. 

A recent case is an eumple of how copying by a new^aper can fall 
outside protection o^thr Fair Use CkKtrine. in 1976, the l^aU Street 
TroHscfipt, a weekly ifiiiancial newspaper, pubUshed ai^tracts of financial 
reports prepaied and copyrighted by a business research firm. Wainwright 
Securities, Inc. The |^ainwright reports wt%t lengthy analyses of n^jor 
industrial, fsnancial, utilities, and railfoad corporations. The reports were 
sold by Wainwrighs to^ucaiional insututions, lawyers, and businesses. The 
Wall Street Tramf^a^if regulariy printed condensed versions of these repons 
in a colimm called "fOi^all Street Roubdup." Hiese abstracts were uken 
practically verbatiii) from the Wainwright reports. Wainwright sued the 
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Tmnscfipt for copyright infringements and the claim was upheld by the 
Second Circuit. The couit hcW that the Tramtcnpt " appropriated almost 
verbatim the roost creative and original aspects of the reports, the financial 
anal scs and prediabns. which represent a substantial investment of time, 
money and labor." The court added that the Tramcript's copying of the 
abstracts was not covered by die Fair Use Doctrine because (I) die copying 
was substantial in quality and quantity; (2) publication of the ab«racts 
reduced the marketability of Wainwright's reports; and (3) die Tramcript 
could have prepared comparable reports from its own sources. The coun also 
said that the printing of the ab^rica could not be considered legitimate 
journalism because die abstracts used the same wot ding as the Wainwright 
reports, contained no original rcrv-rting such as added analysis, criticism, 
praise, or reactions by others. Under a free speech theory, die appellants 
have failed to demonstrate that their use of the Wainwright reports either 
was reasonable or pursuant to legitimate news reporting that implicates First 
Amendment interests." concluded the court [Wainwright. 1978] . It is 
interwting to note that although this case was litigated before the new 
copyright law went into effect, the court relied heavily both on past court 
precedent as well as Icgislaiivt intent derived from Congressional debates on 
the 1976 law. 

Permission should be sought if there is any doubt the copying will fail 
outside of fair use. Advertisements may produce a so,urce of copyright 
trouble for a newspaper because advertisements, if they possess at least a 
token of originality, are copyrightable and because advertisements may 
receive less iair use protection since they are commercial in nature rather 
than cducarional or informational Although the copyrighting of an ad- 
vertisement docs not protect the advcniser's ideas or prcKiuct, it docs protect 
the arrangement of the material, tlluserations. and exprcisions of die idea 
IDresehskr, 1969: -2861. When a newspaper develops and designs ad- 
venisements for customers, there is a temptation to use illustrations which 
arc well-known to the public, such as popular cartoon characters or popular 
symbols, ^uch illustrations usually are copyrighted and should not be usH 
without permission. 

Not all newspapers are copyrighted; in fact, mem have not registered their 
material with the Copyright Office, The material in a noncopyrighted 
newspaper becomes a pan of the public domain once the issue is 
distributed. To protect individual stories, columns, exclusive reports, or 
photograph*, the newspaper may acquire individual copyrights. 

To protect the work and to notify public that the rtiaterial is 
copyrighted, the owner should place a copyright rtotice on ihf work. Such a 
notice ts composed of the word ''copyrighr" and^ symbol "C." plus the 
year of publtcatbn and the name of the owner. H'wo copies c r the material 
should be sent with the proper fees and uppropriitc forms to th? Regis ar of 
Copyright in Washington, D C. Should an infringement suit i>c brought, 
full legal protection can be oflPerrd only if die wo^ is properly ?vgistcted. 




The life of the copyright begins ar ihc moment of the work's creation and 
lasts the author's Ufeitme plus 30 yous. S^,aff- written publications are 
classed as works for hire'* and &re copyrighted for 75 years ftom 
publication or 100 years from creation, whichever comes first* Mo^ works 
under copyright ^en the new law took effect had their copyrights extended 
to a total term of 75 years or were eligible to renewed to a total of 75 
years. Persons interested in the duration of works copyrighted before January 
I, 1978, and for renewals should consult the Copyright Act (17 U,S.C. sec. 
304). The only defense against a charge of copyright infringement is the Fair 
Use Doctrine. Within this defense, two factors new^pers may rely on are 
the purpose of the copying (informational value) and the imponatKe of the 
material used. If the purpose is to convey material of public interest and the 
qpaterial is important t^ause it is essential to fiilfUi the newspaf^rr's duty of 
offering a forum for *'wtde open and robust debate'' on public i^es, then 
the inmngement may turn into fair use. However, if that copying sub- 
stantially reduces the fair market value of the material or a substantial 
portion of the material was copied, then fair us« proteaion may be 
weakened. 

A recent case places the problem of newswonhiness and copyright iiv^ 
perspective. Although the ca^ was decide before the new copyright law \ 
was enacted, it is scill good precedent. In 1954, Look magazine published a 
three-pan series on the o6ted recluse Howard Hughes. In 1962, Random 
House hir^d a joumalm,': Thomas Th<)i!npson, to write a book-length 
biography of Hughes. Thbn^pson planned tp use extensive quotes from the 
Look story. When Hughe^ heard about the fonhcoming book, he 
threatened to caiisc if^uble if/the book were published. Thompson resigned 
as author and the iob was given lo John Keacs. In 1966, Hughes and 
associates fociiied Ros^ont Enterpr^ and bought the copyright ^o the 
1954 loo^ articles. Because the Random Hoiise biography contained long 
passaged from the anicies which Hughes now owned, Roscmom Enterprises 
sotight an injunction to stop distribution of the book. Although the G>un 
of Appeals for the Second Grcuit found that the LaoJk anides indeed 
formed the basis of xhr br^k, and although portions of the articles were 
copied in the book, there was no material or substantial infringement. The 
coun 4id the copyright law ^^^^ not to be used as a shield to prevent the 
public from teaming about news^./ofthy recluses* The First Amendment, the 
court continued,proteas the public's nght to be informed ^h^t matters of 
public interm, and the pubUc interest in the life of a man imh as Hughes 
mus^ be babnced against the need to protect the copyrighted work. Random 
Ho^se*§ cbim of fair u$e was upheld in the name of public interest 
fRi^cmontEnterfmses, 11966]. n 

like, the old 19Q9 copyright law, the new statute will be debated heatedly 
for many years and anly out of %} se arguments will come precedent and 
boidrngs directly applicable to the 1976 law. Unril then, students of media 
law can rely imly on what the courts have said up to this point about fair use 
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and whit'Congrcss* intentbns and motfvts were in enacting the various 
settions of che^ew law. 

Endorsements 

In t}^ fall of 15>74, il^ Ritfgcrs University Dmlj T^^gim and other stu- 
dent puhiications ^ the college were ^mcd that funds and free rent (torn 
the University would be sto|5ped immediately if any candidate in the New 
Brumwidc, New Jorscy, mayoral race were «da^ {Reporters Committee, 
1973: 94], This warning was prompted fay a f^ that if campus publications 
endorsed candidates for public <^ce, the school's status as a tax-exempt edu- 
cauof»i imtittilion might he endangered. An Internal Revenue Service pro- 
visi<m defined a tax-e^^f^ organisation as one ''that is organiad and oper- 
ated exdi^ivcly for educational puqp«>ses, no sutetantial part of tlic activities 
of which is attcmj^ing to infiumce legislation and which does siot par- 
ticipate in any political tampaiga" [Internal Revenue Code 1954, sec. 501 
(c) (3)3, 

Losing tax-exempt status was bn>ught to administrators' attention in June 
1970, when the American Omndi on Education issued a report warning that 
participation in any campaign for public office would mdanger that status. 
The result of this warning was a proliferation of guidelines issued to campus 
newspaper* by school officials. For instance, at San |osc (Calif.) &ate Uni- 
versity, the chancellor of the California State University system advised the 
Spartan Daily cditois that they could discuss issues editorially but could not 
endorse candidates. At St. John's (New York) University, the president 
issued a ten-point policy statement dissociating ti^ school from the 1970 ela- 
tion campaigns. With tl« policy was a warning to the student |^per that it 
would not be allowed to print editorials, features, signed columns, or letters 
dealing with the campaigns. Although the paper was allowec' to print straight 
news stories^, the school would n<» allow distrihition of the paper off campus 
if sudi dories appeared [S^^ens, 1971}. 

Between 1970 and 1972, numerous ^dcnt newspapers fmind thenaselves 
under such policies as admini^rators trial to prefect thdr universits^ /rom 
violatioo of tte single IRS regulation. However, this provisiw: was modified 
by an IRS ruling in 1972 [Revenue Ruhng, 72-5 13 J. The ruling stated that 
endorsement in studait newspapers, despite the fact that the university fur- 
nisbes ^ysical f<i^iliti«, does not cofi^itute poh'tical activity prohibited to 
tax-exempt organizaticms. 

The stu^&mt newspaper, the ruling continued, has been a ioog-^abliihed 
and accepted extensicm of formal instruction, and tkc expr^icpi of editorial 
opinion on political and legislative nutters k a commonly aixepted feature 
of iegitiniate newspapers. Such statements aie considered acts and expres^ns 
occurring in the ccnirse of bo*.a fide academic programs and academic-related 
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funrtiiMis, This mlicg would appear to cover n« only cditormis but also 
advertisem^ts endorsing candickt^. 

While there may be m tremble from the IKS, there may be laws 
prcdiibiting the use of |mbUc moni^ few: the support of any candidate or 
issue on a ballot Application of such laws to jniblic school newspapers would 
seen to be an uncosistituticmal ^cmj« at cen^rship and may not be upheld 
in the courts. 

However, late in 1976, a memonmdum submitted co the general counsel 
of the Trustees of the California State University and GiUeges by his staff 
contended that a section of the California Administrative Code prohibits 
public colleges from endorsing candidates or taking a stand on any ballot 
issue. The Admini^rative Code allows * 'auxiliary organizations'* to operate 
in connection with educational institutions, «iys the counsel staff, but 
neither is allowed to use p*iblic funds to support partisan issues. Hiis 
memorandum sees all college and student hody funds as being public 
monies, thus endorsements by the newspaper — considered an * 'auxiliary 
organization"— are not allowed. The report not« that it is permissible for 
individuals, including the newsf^iper editor, to endoise candidates and 
•ssues if it is made clear that such nances are personal 4^d not those of the 
publication (Counsel's Office, 1976 1 . 

A state coun has tentatively supponed endorsements by student papers 
wheie a state statute was not involved. Shunly before the 1976 general 
election, a student at the' University of Texas at Austin brought a suit to stop 
the student newspaper, the Dc^y Temn, from endorsing candidates. The 
Texan had on three consecutive days endorsed presidential car.didate jimmy 
Caner and candidates for two state offices. The student, who disagreed with 
the f ndorsements, said that his payment of a mandatory student fee, pan of 
which supported the Texsm, forced an unwanted association between 
him'^lf and the paper, A Texas appellate coun ruled that the student had 
not shown he would suffer harm from the endor^ments if an injunction 
prohibiting them were not i^ued before a hearing on the merits of the case 
could take place (Hickman, 1977), 



Broadcasting 

There are no cc ^un decisions which indicate that broadcasting stations 
operated by universities (usually public, non-commercial stations) arc to be 
ueatcd differently than other stauons. That is, no judicial opinion has held 
that students at public colleges have any more freedom of expression ofi the - 
air than do other broadcasters. The Federal Ccmmunications Commi^on 
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requirements for ot^aining and renewing a broackast license may or may not 
prohibit such a distinction; there haire been no lei^ of the que^ion in the 



The FCC has recently considered taking action again^ the U^iver^ty of 
Pennsylvania, a private institution, for material broadcast by students over 
its non^ommetcial station, WXPN-FM. In 1975, on a progcum called ''The 
Vegetable Repon," students broadcast material described by Commissioner 
Benjamin Hooks as vile,. . .nauseating garbage,. . .licentious sliiiie." The 
Commission considered the broadcasts to be obscene under the Mtl/er v. 
CaHfoTfua (19731 definition and moved to withdraw the license from the 
university {Trustees, 1975, 1976). An administrative law judge later ordered 
denial of the univeisity's license renewal application. Having denied per- 
' mission to a group calling itself Friends of >5iTCPN" to intervene on behalf 
of the station, the Commission will issue a final ruling '^on the renewal 
request (Trustees, 1978). 



courts. 
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Explanations of Legal Citations 



L Svi^imf Coufi of ib§ Umud Siai€s. Example: Tinfayr v. Dcs Moim9 fade* 
pcodcm Q»simumty &Iu>ol Distfkt, 393 U.S. >03 (1969). 

Alier the case same cwies the dfatkm, which allows locating the case 
40 tte correct volume withia tte con^t scrks of volumes. Id this tostaoce. 
Tmk€f can be foum! tn Vol. 393 of the Uoited States Reports (U.S.) 
bcgmniag oa Tpage 303. The Court's di^irioo was handed down in 1969. 

Caso too recent to be found in tte official Unfted States Reports may 
be cited as being to tte Supreme Court itefKWier (S.Ct-). While this is pub- 
list^ by an unofficial, private company, it contains the verbatim Court 
opinion. ^ 

2- Courts of Appeals. Example: Dixon v. Alabama State Board of Education. 
294 F.2d 150 (3th Or. 1961). epi. denied, 368 U.S. 930 (1961). 

DiXQ^ can be found in Vol. 2« of Federal RqK>rter, Second Scries (P.2d), 
beginning on page 150. It was <ftdded by the Fifth Circuit Court of Appeals 
(5th Cir.) in 196!. 

The case was appealed to the Supreme Court (the next highest court)* 
which refused to grant teriwrari (cert denied), or to l^ar t^ case on 
appeal, as reported in Vol. 368, page 930, of the United States Reports, 

- Unhed States Dhffut Courts. Example: Antonclii v. Hammond 308 F. 
Supp. 1329 (D. Mass. 1970). 

Atttorem is reportoi in VpL 308 of tte federal Supplonent (E Supp.) 
on page 1329. It was d^ded in 1970 by tte United States Distrti.t Coun 
for the District of Massachusetts. Abbreviations could also be IJ.D. for 
Nortl^n Dtstrkt, W,D. iof Western District and so on. Massachusetts 
has only one district 
Example: Lee v. Board of Regents. 306 F. Supp. 1097 (W.D. Wis. 1969). 
. aff'd, 441 F.2d 1257 (7th Cir. 1971). 

the District Court's d^ision in Lee was affirmed (aff'd) by ti^ Seventh 
Circuit Court of" Appeals. A higher court may also reverse a low«r court's 
decision (rcv'd). Cdurts may issue opinions as a whole court (per cxsfiam), 
j rather than isming a rvding signed by a single Judge writing for himself 
^ or for the court. 

4. State decisions. Example: Johnson v. Junior College District Na 508, 334 
N.E2d 442 (in. Jp75). . ^ 

Johnson is reported in a volume of tl« National Reporter System, pub* 
fished by a private company. In this instate tt» cise is found in Vol. 354 
of the Nortteaston Reporter, Second Scries CN-B.2d>,- begUming tm page 
442.' Tte case was ded<fed by the Ililnms Supreme Court in If 75 (IlL K;/5)* 
Other abbreviations may be N.W. for Nc»tbwestcm Rei^rter, So. for South- 
ern Reporter, and so on. All sectuins of the National Reporter Systan a^ 
now into a Second Ser^ merely a convcm'ent way of numbering the volumes. 
All such regional report of the Natk^nal Rc|>orter SyK'em contain mte 
court ^dilons. 
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F.R«D. is Fe^ai Ruks Dedsbns. i seri^ coatAioisig scrnic court decisions* 
but also including such items as couri ctfo^a. 

A«Lil.2it AJJ^Sd, and A.LR. IM. ire volumes of the AmecUraQ liw 
Re{>ons« series of volumes by a private publisber conlalning court opiakms 
z&d annotations based on court dedsicns. 
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